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Erratum

Please note that in COOPERATIVE FRAMEWORK BETWEEN USER STATES &
STATES BORDERING A STRAIT line 3 through 15 on page 4 were inserted by
mistake. The editors apologize for the error.
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BURDEN-SHARING IN THE STRAITS OF MALACCA AND SINGAPORE
— PAST DISCUSSIONS AND FUTURE PROSPECTS

Robert C Beckman

Associate Professor, Faculty of Law, National University of Singapore
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Introduction

In this paper I first summarize the legal regime governing the Straits of Malacca and Singapore
(the Straits) that is set out in Part III of the 1982 United Nations Convention on the Law of the Sea
(UNCLOS) on straits used for international navigation. I then review the efforts made at
international conferences from 1994 to 1999 to reach a consensus on burden-sharing
arrangements between littoral states and user states with respect to navigational safety and
pollution control in the Straits pursuant to Article 43 of UNCLOS. Iidentify the major points of
agreement and contention among the littoral states, user states and other stakeholders on the
possible arrangements or mechanisms to implement Article 43 for the Straits. I then address the
future prospects. I argue that the increased concern for safety and security in the Straits as a
result of the attack on the World Trade Center on September 11, 2001, provides an opportunity for
littoral states and user states to implement Article 43 and share the burdens of ensuring safety,
security and pollution control in the Straits. 1 conclude by outlining my views on future

prospects for co-operative arrangements under Article 43, including the prospects for levying
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charges or fees on ships transiting the Straits for services actually rendered to the ships by the
littoral states.

In this paper I first summarize the legal regime governing the Straits of Malacca and Singapore
(the Straits) that is set out in Part Il of the 1982 United Nations Convention on the Law of the Sea
(UNCLOS) on straits used for international navigation. I then review the efforts made at
international conferences from 1994 to 1999 to reach a consensus on burden-sharing
arrangements between littoral states and user states with respect to navigational safety and
pollution control in the Straits pursuant to Article 43 of UNCLOS. I identify the major points of
agreement and contention among the littoral states, user states and other stakeholders on the
possible arrangements or mechanisms to implement Article 43 for the Straits. I then address the
future prospects. [ argue that the increased concern for safety and security in the Straits as a
result of the attack on the World Trade Center on September 11, 2001, provides an opportunity for
littoral states and user states to implement Article 43 and share the burdens of ensuring safety,
security and pollution control in the Straits. I conclude by outlining my views on future
prospects for co-operative arrangements under Article 43, including the prospects for levying
charges or fees on ships transiting the Straits for services actually rendered to the ships by the

littoral states.
| Legal Regime Governing the Straits of Malacca and Singapore

The Straits are vitally important routes used for international navigation between the Indian
Ocean and the South China Sea. Although a major part of the Straits are within the territorial sea
of the three littoral states of Indonesia, Malaysia and Singapore, the legal regime governing the
Straits is that set out in Part III of UNCLOS for straits used for international navigation.
Commercial and military vessels of all states have the right of transit passage through the Straits,
which cannot be impeded or suspended.’  Ships exercising transit passage through the Straits are
bound under UNCLOS to comply with generally accepted international regulations, procedures
and practices governing safety at sea and pollution from vessels®, which are those set out in the
major conventions adopted by the International Maritime Organization (IMO) governing
navigational safety and vessel-source pollution.” The rights of the three littoral states to regulate

ships exercising transit passage are severely restricted, as they can only give effect to the IMO

UNCLOS, Articles 38, 44.

UNCLOS, Article 39.

The major IMO conventions that would apply are: International Convention for the Safety of Life at Sea (SOLAS
1974); International Regulations for Preventing Collisions at Sea (1972 COLREG); International Convention on
Standards of Training, Certification and Watchkeeping for Seafarers (STCW 1978); and International Convention
for the Prevention of Pollution from Ships (MARPOL73/78).

W -
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Conventions on navigational safety and vessel-source pollution.* In effect, this means that the
power to adopt laws and regulations governing vessels exercising the right of transit passage
through the Straits rests with the IMO rather than with the three littoral states.

The legal regime governing straits used for international navigation gives much greater weight
to the navigational interests of the international community than to the environmental and security
interests of the littoral states. With respect to the rules governing vessels exercising passage
through the Straits, any adjustment of this balance is in effect left to the IMO, as it is the body with
the power to pass regulations governing ships exercising passage.

The regime governing straits used for international navigation contains one provision that was
intended to ensure that while user states were able to enjoy the benefits of transit passage, they
were also expected to share some of the burdens required to ensure safety and control pollution in
such straits. Article 43 of UNCLOS places an obligation on user states to by agreement
co-operate with littoral states (referred to in UNCLOS as ‘States bordering straits’) with regard to
navigational safety and vessel-source pollution in straits used for international navigation.

Article 43 reads as follows:

User States and States bordering a strait should by agreement co-operate:

(a) in the establishment and maintenance in a strait of necessary
navigational and safety aids or other improvements in aid of
international navigation; and

(b) for the prevention, reduction and control of pollution from ships.

Unfortunately, with the exception of Japan, user states have not shown any interest in
co-operative arrangements under Article 43 for the Straits. They have willingly accepted the
benefits under the regime governing straits used for international navigation, but they have been
not been willing to share the burdens. Consequently, the three littoral states have had to bear the
financial burden, with assistance from Japan, of making improvements relating to navigational
safety. They have also had to bear the burden of dealing with oil pollution incidents and with
coping with illegal discharges of oil and oily wastes in the Straits.

On 18 November, 1993, Guyana became the 60™ State to deposit an instrument of ratification
or accession giving its consent to be bound by UNCLOS. As a consequence, it became clear to
the international community that UNCLOS would enter into force, according to its terms, on 18
November 1994, 12 months after the deposit of the 60™ instrument of ratification or accession.
This date gave renewed impetus to the effort to make UNCLOS universally acceptable.
Consequently, agreement was reached in July 1994 on the Implementation Agreement relating to

Part XI of UNCLOS on the deep seabed. This paved the way for the universal acceptance of the

4 UNCLOS, Article 42.
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UNCLOS, and many states in Asia and the rest of world prepared to ratify it. Indonesia had
ratified UNCLOS in 1986. Singapore ratified in November 1994, the same month UNCLOS
entered into force. Japan and Malaysia ratified in 1996.°

When UNCLOS entered into force on 18 November 1994, it was clear that it would achieve
universal acceptance and there would no longer be any doubt as to the legal regime governing
straits used for international navigation. The littoral states realised that a new opportunity had
arisen for international co-operation on the Straits. This resulted in discussions and papers at
international conferences in the region on co-operative arrangements to improve navigational

safety and prevent pollution in the Straits.

Il International Conferences from 1994 to 1999

1. 1994 KI. Workshop on the Strait of Malacca / 1995 MIMA International Conference
on the Strait of Malacca: Meeting the Challenges of the 21° Century

A 1994 Workshop and a 1995 Conference on the Malacca Strait were organized by the Maritime

Institute of Malaysia (MIMA). Selected papers from these workshops were published in 7he

Straits of Malacca: International Co-operation in Trade, Funding and Navigational Safety

(Hamzah Ahmad, editor, MIMA 1997). The book includes seven papers on funding and straits

management. Among the most important points made in the papers are the following:

1. B A Hamzah suggested initiating an international conference under the auspices

of the IMO and including all users to discuss funding for the Straits of Malacca.’

2. Gerard Peet suggested that a practical and workable solution would be for the
three littoral states to make a proposal to the IMO for the establishment of a new
Malacca Straits Council for the purpose of improving the safety of navigation
and prevention of pollution in the Straits of Malacca, and with an explicit task to
fund such measures. He stated that the IMO could be a useful forum for
determining objectively which states should be involved in the Council, and the

relative contributions of the members.’

3. Gerard Peet made three other interesting points. First, it would seem best to
develop a funding mechanism that could be used as a mechanism in other areas

of the world as well. Second, it would be more practical and workable if the

> Almost all of the states with the most interest in the Straits of Malacca and Singapore are now parties to UNCLOS.
Only two ASEAN countries, Cambodia and Thailand, have not become parties. As of 1 January 2004, 145 states
were parties to UNCLOS. For the status of UNCLOS, see the home page of the UN Division on Ocean Affairs
and the Law of the Sea at http://www.un.org/Depts/los .

The Straits of Malacca: International Co-operation in Trade, Funding and Navigational Safety (Hamzah Ahmad,
editor, MIMA 1997) , page 142.

7 Ibid., at 163.
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funding mechanism would allow participants to contribute for only specific parts
of the management system. Third, the first step should be for the three littoral

states to develop specific proposals that need to be taken for the Straits.®

4. Muhammad Razif bin Ahmad set out a very clear analysis of the financial costs

of risk management to Malaysia in the Straits of Malacca.’

5. Edgar Gold argued that it would be possible to establish a Malacca Straits
Management Commission under an agreement between the littoral and user
states and with the co-operation of the IMO. He used as an analogy the special
regime governing the Turkish Straits that was established by the Montreux
Convention of 1936. The Montreux Convention authorizes certain “service
charges” to be imposed on transiting vessels for sanitary, lighthouse and life
saving services rendered by the littoral state.'”

2. 1996 IPS/IMO Conference in Singapore: Navigational Safety and the Control of
Pollution in the Straits of Malacca and Singapore — Modalities of Imternational
Co-operation

In September, 1996, the Institute of Policy Studies, Singapore (IPS) and the IMO organised an

international conference in Singapore to entitled “Navigational Safety and the Control of

Pollution in the Straits of Malacca and Singapore — Modalities of International Cooperation”."’

The Conference was chaired by Professor Tommy T B Koh, the Director of IPS, and was attended

by participants from over 30 countries, international organizations, business and civil society. It

was the first time that individuals representing all of the major stakeholders met for the specific

purpose of discussing the modalities for international co-operation in the Straits under Article 43.

This conference was organised around the two areas specifically mentioned in Article 43 —
safety of navigation and control of pollution. Lim Lei Theng, the rapporteur on modalities of
co-operation with respect to the safety of navigation, made the following points in her report with

respect to Article 43:12

1. Article 43 should be read in light of provisions in UNCLOS which provide inter
alia that no charge may be levied on foreign ships passing through a territorial

sea by reason only of their passage, but charges may be levied for specific

¥ Ibid., at 158-159.

° Ibid., at 187-219.

10 Ibid., at 236-237.

1" The papers presented at the conference and the rapporteur’s reports summarizing the points made in the papers and
the discussions are published in the Singapore Journal of International & Comparative Law (SIICL) (1998), No. 2.

12 [ im Lei Theng, Navigational Safety in the Straits of Malacca and Singapore: Modalities of Co-operation
-Rapporteur’s Report, (1998) 2 SJICL at 256-258.
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services rendered to the ship provided such charges are levied without

discrimination.

It was agreed that because Article 43 uses the phrase ‘should’ rather than ‘shall’,
the obligation on user states and littoral can be described as ‘hortatory’.
Nevertheless, it was agreed that it would be in the interests of all stakeholders,
including user states and members of the private sector such as the shipping
industry, that the safety of navigation in the Straits be enhanced through

effective and broad international co-operation.

While it seemed that there was general agreement at the conference that
co-operation would be beneficial to all parties concerned, the modalities of

co-operation provoked much discussion.

It was pointed out by persons who had attended the sessions of the United
Nations Conference that drafted UNCLOS, that Article 43 was drafted with the
Straits of Malacca and Singapore particularly in mind. The provision was
developed in response to specific concerns expressed by Malaysia, particularly
those relating to the financial burden it would have to bear in ensuring the safety
of navigation through the Straits. As pointed out by Ambassador Satya Nandan
in his paper, there would be international co-operation under Article 43 to defray
the costs of

“such things as the installation and maintenance of aids to
navigation, new lighting and buoying schemes as well as
activities such as dredging of new channels for deep-draught
vessels, particularly if the new facilities were intended to
benefit the vessels of third States rather than those of the States
bordering the straits”.

It was pointed out that thus far co-operation with regards to the sharing of the
financial burden for the provision of navigational aids has been limited to the

littoral states and Japan. It was clear that further co-operation was required.

It is clear that Article 43 indicates the need for co-operation “by agreement”
with “user states”. In recognising the need for co-operation among states other
than the littoral states, the reference in Article 43 to “user states” however,
leaves open the question of how such user states should be identified. A key

feature of the conference was the need to fill this definitional gap.

Finally, while Article 43 makes no reference to any international organisation

which should be tasked with implementation, it was generally agreed that the
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IMO would be the appropriate international organisation to play a major role in
making possible the international co-operative arrangements contemplated in
Article 43.

Alan Tan, the rapporteur on modalities of co-operation with respect to the control of pollution,

made the following points in his report with respect to Article 43:°

8.

10.

11.

The Conference began and ended with speakers, panellists and delegates alike
reiterating the need for greater co-operation and consultation between the three
littoral states and other stakeholders, be these user states or private sector
concerns. In particular, calls were repeated for the establishment of equitable
burden-sharing arrangements under Article 43 to help littoral states shoulder the
costs of maintaining navigational safety and pollution control programmes in the

Straits.

It was pointed out that any proposed multilateral co-operative arrangement
might perhaps entail the perception of some loss of national sovereignty by the
littoral states. It was also agreed that such any arrangement might also mean
that user states from outside the region may have to assume some financial
responsibility, which, to date, they have not. It was also pointed out by several
participants that any future burden-sharing arrangement for the Straits must
respect the sovereignty of the littoral states over the Straits by ensuring that the
littoral states continue to exercise control over the day-to-day management of

the Straits.

The participants agreed that, in principle, some form of burden-sharing
arrangement was necessary and desirable. However, as might be expected,
there was a significant divergence of views on how such arrangements could be
practically worked out.  Participants raised concerns as to whether the
arrangements ought to be permanent or merely ad hoc in nature, and whether a
formal treaty mechanism or a less formal instrument, such as a memorandum of

understanding, would best address the different parties® concerns.

The underlying consensus was that any burden-sharing scheme proposed must
be consistent with international law in general and with the provisions of

UNCLOS in particular.

13 Alan Tan Khee Jin, Control of Pollution in the Straits of Malacca and Singapore: Modalities of Co-operation -
Rapporteur’s Report, (1998) 2 SJICL at 269-276.
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Some participants from littoral states made it clear that any proposed
burden-sharing arrangement must recognise that the responsibility for the
management of the Straits must continue to reside with the littoral states. Thus,
the mere fact that user states contribute financially towards the management of
the Straits would not ipso facto give these states a right to participate in the

management of the Straits.

The primary problem faced in developing modes of burden-sharing is
identifying the “users” of the Straits. Whilst participants were able to agree
that the term “users” must be interpreted widely to include not only flag states,
but other state and private sector interests, much debate remained as to who
precisely such interests might include. The participants agreed that identifying
the “users” requires defining the criteria by which they can be identified.
Various criteria were suggested -- major flag states, exporting states, importing
(recipient) states, port states, and trading states. In the end, no particular view

prevailed at the Conference.

A marked divergence in methodology arose regarding the method of consulting
users to discuss burden-sharing. One participant called for a broad and
transparent “inclusionary” approach that would entail the organisation of a major
international conference, attended by all the relevant stakeholders who have an
interest in shipping through the Straits. Albeit ambitious, this approach
favoured the internationalisation of the issue, with the IMO playing a critical
mediating and facilitating role. In contrast, another participant expressed a
preference for a more “exclusionary approach” which left the three littoral states
sole discretion to identify and invite the “users” and/or the IMO for negotiation.
This second approach emphasised the littoral states’ territorial sovereignty over
the Straits, subject only to the provisions in Part III of UNCLOS. Their view
was that although the littoral states may welcome the co-operation and financial
contributions of users, it was necessary that the littoral states maintain the
ultimate decision-making authority concerning any burden-sharing arrangements.
Similarly, the littoral states should decide whether and to what extent the IMO
would be involved in any such arrangements. No consensus was reached on

this difficult issue.

Of great concern was the form that any financial contributions by user states
would take. Various suggestions were made on the form of contribution by

users. One suggestion was that a special fund be established and that users be
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requested to make contributions to the fund. Another suggestion was that users
be allowed to make non-monetary in-kind contributions in the form of technical

assistance and the provision of pollution abatement equipment.

The issue with respect to the form of contribution was sensitive because of past
proposals for the imposition of transit tolls or fees on passage through the Straits.
The participants unequivocally agreed that the unilateral imposition of transit
fees outside of international agreement would be inconsistent with UNCLOS.
Participants believed that any scheme to impose fees based solely on passage
through straits used for international navigation could only be realised pursuant

to international agreement under Article 43 of UNCLOS.

Participants recognised that, at present, no legal or institutional means exist to
compel contribution by users. Article 43 itself contains no direct, binding
mechanism to enforce co-operation from users. Thus, any mandatory system

of collecting contributions would require the mechanism of a treaty.

Several participants suggested that a voluntary system of contribution could be
initiated pursuant to a memorandum of understanding (MOU) or a declaration
by the relevant littoral and stakeholder states. Yet another means suggested
was for the littoral states to jointly enter into direct negotiations with specific
user states to seek voluntary contributions, without necessarily involving the
IMO or other stakeholders.

Related to the issues of the form of contributions and means of burden-sharing
was the prevailing suspicion of the major maritime interests toward what they
perceived to be attempts to inhibit or impede the free movement of navigation
through the Straits. These interests were also wary of the precedent any
burden-sharing arrangement for the Straits might create for other straits in the

world.

The participants recognised the desirability of making use of existing institutions
and mechanisms to pursue greater co-operation, instead of creating new ones.
Reference was made to the Malacca-Singapore Straits Council Revolving Fund,
which had been established in 1981 to provide money up front for littoral states
to defray expenses in cleaning up oil spills. Contributions to this Fund came
from the Malacca Strait Council of Japan, which injected 400 million yen into
the Fund at its inception. Participants suggested that the mandate and scope of
the Revolving Fund should be expressly extended to cover not only oil spill

clean-ups, but also the costs of preventive measures, such as the installation of

11
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navigational aids, the surveying of the ocean floor and the maintenance of oil

spill contingency programmes.

21. Participants also recognised that, as far as the private sector industries were
concerned, such industries would more likely participate in burden-sharing
under Article 43 if they were shown that their contributions would result in

improved safety and therefore provide them with direct economic benefit.

22. It was also recognised that there was a need for concerted effort to improve upon
the existing mechanisms for co-operation among the three littoral states. The
participants were informed that, in the 1970s, the three littoral states had formed
a high-powered Ministerial Council to formulate policies and co-ordinate
sub-regional action with respect to the Straits. This Council had held an initial
meeting, but, for some reason, eventually ceased to follow up on the initiative.
A recommendation was made at the Conference for the establishment of a
similar Council at the ministerial level to resurrect the earlier initiative of
discussing high-level policies, this time in regard to instituting burden-sharing
with users. Efforts to improve co-operation would include making greater use
of the Tripartite Technical Experts Group (TTEG), which was established in the
1970s to bring together experts from the littoral states to foster joint action in
ensuring navigational safety and pollution control. The participants noted that
although the TTEG’s mandate was restricted to technical matters, if higher-level
policy decisions could be undertaken by the Ministerial Council, the TTEG
could be left to concentrate on the technical aspects of co-operation.

Although there were many areas of disagreement, the 1996 Singapore Conference succeeded in
identifying the major issues that had to be addressed in order to enhance co-operation. At the
conclusion of the Conference it was agreed that the littoral states and the users should take further
steps to establish equitable burden-sharing arrangements under Article 43 of UNCLOS. There
was also a consensus that the modalities of international co-operation that were pursued must
accord due credence to the sovereignty of the littoral states and be consistent with UNCLOS.

3. 1996 Regional Conference on Sustainable Financing Mechanisms for the Prevention of
Marine Pollution: Public Sector-Private Sector Partnerships

The regional conference was organized by the GEF/UNDP/IMO Programme for the Prevention

and Management of Marine Pollution in the East Asian Seas. It is noteworthy because one of the

papers was co-authored by B A Hamzah and Mohd. Nizam Basiron of the Maritime Institute of

Malaysia, and was entitled “The Straits of Malacca: Some Funding Proposals”. This paper was

12
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also published separately as a MIMA paper.'* Among the points made in the discussion on

funding proposals are the following:

1. The littoral states have to decide as to the extent that they would allow their already
limited control over the Straits of Malacca to be taken over by or shared with
members of the international community. In working out a fine balance between
the controlling interest of the littoral states and the other users, the paramount
interests of the littoral states as the territorial sovereigns must remain paramount or

dominant.

2. Before any requests are made to members of the international community for burden
sharing, it is necessary that the littoral states agree on the mechanisms for collecting

and disbursing funds collected for services rendered.

3. The International Maritime Organization would have to be consulted on any initiative

to introduce charges for services in the Straits of Malacca.

4. Among the options outlined were: (1) to establish separate funds to support the two
main areas for co-operation, safety of navigation and environmental management;
(2) to expand the scope of the existing Straits of Malacca Revolving Fun; and (3) to
establish a Trust Fund to fund environmental management projects or safety
activities.
4, 1999 IPS/IMO Conference in Singapore: Towards Implementation of the UNCLOS
Article 43 for the Straits of Malacca and Singapore
A follow-up to the 1996 IPS/IMO Conference in Singapore was convened in 1999 in Singapore
by the same two organizaticms.15 The purpose of the 1999 Singapore Conference was to discuss
how to implement Article 43 of UNCLOS in order to establish a system for burden-sharing with
respect to navigational safety and pollution.

At the opening of the Conference, the Chairman, Professor Tommy Koh stated that the purpose
of the Conference was three-fold. First, to advance our dialogue on how we can co-operate even
more effectively to ensure safety of navigation in the Straits. Second, to discuss how we can
achieve a framework of co-operation to prevent, reduce and control pollution in the Straits.

Third, to achieve a consensus on how to implement Article 4316

4 B A Hamzah and Mohd. Nizam Basiron, The Straits of Malacca: Some Funding Proposals (MIMA Paper, 1996),
at 40-57.

'* The papers presented at the conference and the rapporteur’s reports summarizing the points made in the papers and
the discussions are published in a Special Feature volume of Singapore Journal of International & Comparative
Law (SJICL) (1999), No. 3, on Implementing Article 43 of UNCLOS in the Straits of Malacca and Singapore.

' Ibid., at293-295.
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In his opening address to the Conference, Mr Yeo Cheow Tong, the Minister for
Communications and Information Technology, articulated the position of Singapore. He stated
that Singapore is prepared to contribute a fair share to a funding mechanism for the Straits, if there
is an international agreement to establish one. The Minister then stated four principles that he

believed should govern a funding mechanism for the Straits:'’

23. Given the international status of the Straits, any funding mechanism must be
UNCLOS-consistent.  In particular, it must continue to allow unimpeded

passage of ships through the Straits under the applicable regimes in UNCLOS.

24. Such a fund should be managed by an international entity, which would include

representatives from the coastal states, user states, other users and the IMO.

25. The fund should be transparent and uniformly applied. In other words, it

should be based on a ‘user pays’ principle and there should be no discrimination.

26. Contributions to any fund should be based on a cost-recovery basis for services
consistent with international standards.

Many of the papers presented at the Conference did not address the funding mechanism directly.
Some were discussed on modes of enhancing navigation safety. Others discussed a framework
for cooperation in preventing and managing marine pollution.

The papers that were of the greatest interest and which provoked the most discussion were
those that discussed the funding mechanism. Of particular interest are those of Professor Hasjim
Djalal of Indonesia, B A Hamzah of Malaysia, S-Tiwari of Singapore, Osamu Matsumosto of
Japan, and Mati Pal and Gabriele Gottshe-Wanli of the IMO. In addition, two internationally
recognised legal experts, David Anderson of the UK and Ambassador Satya Nandan of Fiji,
presented papers on legal issues that arise from co-operation under Article 43.

During the discussions, the representatives from Malaysia (BA Hamzah) and Indonesia
(Hasjim Djalal) made it clear that they favoured, at least initially, a system based on voluntary
contributions to a fund arrangement based on the Revolving Fund for the Straits. The Singapore
proposal that the fund should be managed by an international entity met with a cool response from
the representatives of Indonesia. Fear was expressed that management by an international entity
would result in a loss of control by the littoral states of their territorial sea, which they regard as
unacceptable. They also expressed the view that there was no guarantee that contributions

would be forthcoming if an international trust fund was created.'®

"7 Ibid., at 296-298

'8 Robert C Beckman, Towards Implementation of UNCLOS Article 43 for the Straits of Malacca and Singapore —
Rapporteur’s Report on the 1999 IPS/IMO Conference on the Straits of Malacca and Singapore, (1999) 3 SJICL
253 at 284-285.
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At the close of the 1999 Singapore Conference Professor Tommy Koh, the Chairman of the

Conference, summarized the discussions. He stated that there were many points of convergence

and a few points on which there is obviously a difference of views. Professor Koh noted that

there were the following points of convergence:'’

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

The Straits of Malacca and Singapore are Straits Used for International

Navigation within the 1982 Convention.

The littoral states wish to act in good faith in conformity with the 1982

Convention and in close co-operation with the IMO.

The littoral states have tried to do their best to fulfil their obligations with
respect to the safety of navigation and the prevention, reduction and control of

pollution from ships in the Straits.

The three littoral states are striving to define and develop Article 43 and to find a

mechanism for implementing it that can serve as a model for other straits.

The three littoral states are motivated by a desire to find an equitable solution

that is a ‘win-win’ situation for both littoral states and user states.

The initiative for implementing Article 43 should be taken by the three littoral
states, but that in doing so, the three littoral states should co-operate with the

International Maritime Organization.

Although Article 43 is written in exhortatory language, it implies some degree of

legal obligation.

With respect to Art 43, the littoral states make an earnest appeal to the ‘user
states’ to fulfil their obligation to co-operate with the littoral states in order to

achieve the purpose and intent of Article 43.

With respect to the implementation of Article 43, user states should co-operate
with littoral states to do what the 1982 Convention enjoins them to do and what

equity compels them to do.

With respect to Article 43, “user states’ must include flag states, exporting states,
and receiving states, as well as nationals of such states, both national persons
and juridical entities, including ship-owners, marine insurers and major oil

companies.

19 Ibid., at 285-286.
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37. In implementing Article 43, we must take into account the equities on both sides,
including the fact that most of the Straits are within the territorial sovereignty of
the coastal states, and the fact that user states have legitimate rights and interests

in the Straits.

38. Some very good points were made this morning on the appropriate principles
that can serve as a basis for the development of any funding mechanism,
including:

e Conformity with the 1982 Convention

e Non-discrimination

e Costrecovery

e Compliance with IMO and international standards

e The ‘user pays’ principle

Professor Koh also noted there was a difference of opinion on how best to co-operate to achieve
the objectives of Article 43. On the one hand, some participants believe that the best method of
implementation is to modify the existing Revolving Fund for the Straits to remove the existing
limitations. The three littoral states should then appeal for voluntary contributions from user
states (in addition to Japan) as part of an informal partnership arrangement between the littoral
states and the user states. They believe that this process should begin with a meeting of the three
littoral states to decide upon a plan of implementation. On the other hand, other participants
believe that the best method of implementation would be to create a new mechanism, a trust fund
for the Straits, which would be managed by the three littoral states and by representatives of user
states that are the major contributors to the fund. They believe that the best way to proceed is for
the three littoral states, in co-operation with the IMO, to convene an international conference with
a view to concluding an international agreement to establish a trust fund for the Straits. Such
agreement might be based upon mandatory contributions and implemented as an amendment to
the SOLAS Convention.”’
The Rapporteur-General of the Conference, Assoc Prof Robert Beckman, stated in his report

that as a result of the 1999 Singapore Conference there is now better understanding on the

following issues relating to Article 43:

39. The extent to which the three littoral states have cooperated in good faith for
almost four decades to enhance the safety of navigation and prevent, reduce and

control pollution from ships in the Straits.

2 Ibid., at 287.
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40. The extent to which Japan has cooperated with the three littoral states in good
faith by providing funds on a voluntary basis to enhance the safety of navigation

and prevent, reduce and control pollution from ships.

41. That it is inequitable for the littoral states alone to be responsible for shouldering
the responsibility for providing maritime infrastructure for navigational safety

and for protecting the marine environment in the Straits.

42. That there is a general consensus among international legal experts on how
Article 43 of UNCLOS should be interpreted.

43. That Article 43 implies a measure of obligation on user states to enter into a
dialogue with the littoral states with a view to achieving an agreement as

envisaged by the Convention.

44. The three littoral states concerned must decide amongst themselves on the nature
and extent of assistance they seek and the modalities they wish to establish for
such co-operation, and that the initiative for such co-operation must come from

the littoral states.

45. That a consensus is emerging on certain principles that should govern any
funding mechanism under Article 43, and that some form of funding mechanism
to implement Article 43 with respect to the Straits is inevitable.

The Rapporteur-General’s evaluation also stated that further work was required to reach
agreement on several important points concerning co-operation under Article 43. One crucial
issue was whether a system for co-operation, including a funding mechanism, can be framed so
that it does not to appear to be a diminution of the sovereignty of the littoral states in their
territorial sea. Professor Beckman pointed out that in this respect, it may be necessary for littoral
states to give particular emphasis to the point made by Dr Hasjim Djalal of Indonesia in his paper
from 1996 Singapore Conference, in which he stated that “It is increasingly felt that states should
regard the promotion of co-operation as an exercise of their sovereignty rather than its
diminution.””'

The Rapporteur-General reported that there were other important issues that had to be resolved

before Article 43 could be implemented for the Straits, especially if the mode of implementation

was to establish a fund to share the burdens regarding navigational safety and pollution.”

2 Ibid., at 290-291.
2 Ibid.
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46. A consensus must be reached on the definition of user states, as it relates to
exactly who would be requested to contribute to a voluntary scheme or required

to contribute to a mandatory scheme.

47. The purposes for which funds would be utilized must be more clearly set out,

with respect to both navigational safety and pollution from ships.

48. A consensus must be reached on the principles governing the use of the fund,

such as whether it is limited to cost recovery, etc.

49. Agreement must be reached on what role the IMO should play in any
cooperative arrangements or agreements under Article 43 with respect to the
Straits.

The Rapporteur-General suggested in his report that in addressing these issues, the littoral
states may want to give further consideration to one of the ideas proposed at the Conference.
This idea was that there should be a broad "umbrella" arrangement between the littoral states and
user states. If the three littoral states entered into an umbrella arrangement for the
implementation of Article 43, it would give them more flexibility in working out separate
arrangements with different groups of stakeholders for particular matters. For example,
arrangements with respect to the cost of maritime safety infrastructure could be pursued on a cost
recovery basis, possibly in accordance with principles developed by the IMO. At the same time,
arrangements with respect to the prevention of pollution from ships could be pursued with a
different group of stakeholders (e.g., oil importers, etc.) on the basis of voluntary contributions.”
5. 1999 International Conference on the Straits of Malacca: Towards Sustainable

Development of the Straits of Malacca (Malacca, Malaysia)
This conference was organised by the Malacca Straits Research and Development Centre
(MASDEQC), Faculty of Science and Environmental Studies, University Putra Malaysia. The
conference proceedings were published in 2000 under the title Towards Sustainable Development
of the Straits of Malacca.®®  The keynote address by Mark J Valencia makes many interesting
and insightful observations on the issues relating to burden-sharing in the Malacca Straits.

Among the points covered in his paper are the following:*

? Ibid., at 291-292.

* Towards Sustainable Management of the Straits of Malacca:  Proceedings of the International Conference on the
Straits of Malacca, 19-22 April, 1999, Malacca, Malaysia (M. Shariff, F.M. Yusoff, N. Gopinath, H.M. Ibrahim &
R.A. Nik Mustapha, editors), MASDEC (2000)

» Mark J. Valencia, “Policy options and institutional mechanisms for management of the Malacca and Singapore
Straits: the way forward” in /bid., at 741-754 at 748-753.
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With respect to the management of a fund, he states that there are three options.
First, to persuade users to fund specific projects relating to navigational safety
and pollution prevention measures. Second, to propose to the IMO the
adoption of an international convention establishing an international straits fund.
Third, to introduce maritime dues, but only after consultation with the IMO.
He argues that the collecting of dues from transiting vessels may be possible

with assistance from the IMO and the use of port state control.

He argues that eventually the three littoral states might form a Malacca and
Singapore Straits Management Authority. He argues that existing
organizations might serve as a core for building a broad-based management
regime. These include the Council on the Safety of Navigation and Control of
Marine Pollution in the Straits of Malacca/Singapore, the Tripartite Committee
that has negotiated with Japan on navigational safety, and the Straits of Malacca
Revolving Fund. He states that an ideal model for building a management

regime would be the existing Thai-Malaysia Joint Development Authority.

In his prognosis, he states that the major impediment in forging a new regime for
the Strait is the fact that the three littoral states have different positions because
they have different national interests on the issues relating to the Straits. He
opines that Singapore wishes to have the IMO take the lead and govern the
establishment of a management regime for the Straits. By contrast, he observes
that Indonesia and Malaysia insist that first and foremost, the Malacca Straits is
part of their territorial waters, and that consequently they must initiate, authorize,

and lead the establishment of any regime for the Straits.

Valencia then states that despite their differences, the three littoral states are now
attempting to formulate a common policy approach to the user states. He
concludes by stating that the most likely scenario is for international
co-operation in management of the Straits to proceed ad hoc — issue by issue —

as they arise and sufficient common concern is generated.

Valencia is probably correct in identifying the fact that differences among the three littoral
states has been one of the major impediments in the past to enhanced cooperation. However, it
should be pointed out that in many respects the three states have been co-operating very well with
each other for many years. All reports are that they have worked very well with each other in the
Tripartite Technical Committee. Also, it should be pointed out that the interests of states are not
fixed, but are constantly changing. It could be argued that as Malaysia develops its ports in Johor

and Selangor and becomes an international shipping center, its interests on many of the issues will
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become closer to the interests of Singapore. In addition to its large investments in navigational
aids such as the vessel traffic system, Malaysia has had to bear heavy costs to combat armed
attacks on ships in the Malacca strait. Therefore, in future Malaysia and Singapore are more
likely to act together to support efforts to enhance navigational safety and security in the Straits.
The difficulty may be to get the approval of Indonesia, which has had many other more pressing
problems and has not been able to give navigational safety and security a high priority.

Another point that is worthy of mention was the suggestion made at the 1996 IPS/IMO
Conference in Singapore to move the issue of cooperation among the three littoral states to a
ministerial level committee. Interestingly, the person who made this suggestion was Dr Hasjim
Djalal of Indonesia. Although almost everyone at the Conference seemed to agree that this was

an excellent idea, the three littoral states do not appear to have taken up the suggestion.

Il Developments after 1999

Since 1999 there has been little action or progress on issues relating to burden-sharing
arrangements under Article 43. No follow-up Conference has been held, and no further
discussions among the three littoral states appear to have taken place. The issue of Article 43
was put on the back burner because of the turbulent events facing the region such as the Asian
economic crisis, fundamental political changes in Indonesia, the SARS crisis, etc.

Japan has continued to be only user state that has willingly accepted the burdens as well as the
benefits of the regime of transit passage through the Straits. Japan’s contribution to the safety of
navigation in the Straits were summarized in a paper presented by Mr. Kiyoshi Saishoji of the
Ministry of Transport of Japan at the 1996 Singapore Conference.”® The web page of the Nippon
Maritime Center reports that it has undertaken the following activities on navigational safety in

the Straits:?’

54. Hydrographic Surveys. Between 1970 and 1982, Malacca Strait Council
together with the Japan International Cooperation Agency (JICA) and the three
coastal states of Indonesia, Malaysia and Singapore conducted a hydrographic
survey of the Straits. Under the Four-Nation Joint Survey Programme, six sheets
of Common Datum Charts were drawn up between 1976 and 1982. Between
1996 and 1998, a resurvey was carried out under the co-operation of the
governments of Indonesia, Malaysia, Singapore and Japan. Cumulatively
costing JPY 6.0 billion (US$ 46 million), its findings and those from the 1982

% Kiyoshi Saishoji, “Japan’s Contribution to Safe Navigation in the Straits of Malacca and Singapore™, (1998) 2
SJICL at 511-516.

27 Information obtained from the web page of the Nippon Foundation, at
http:/Awww.nippon-foundation.or.jp/eng/who/example02_s.html
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survey led to IMO’s approval for extending the traffic separation scheme

between One Fathom Bank and Horsburgh Lighthouse.

55. Navigational Aids. More than three-fifths of the aids to navigation used by
mariners in the Straits were installed by Malacca Strait Council as part of the
international co-operation extended to Indonesia and Malaysia. These
installations cost more than JPY 5.4 billion (US$ 42 million), with some 41
buoys, beacons and lighthouses installed at 30 locations. Malacca Strait
Council also works closely with the two coastal nations in the maintenance and

replacement of these aids.

56. Buoy Tender. In 2002, Malacca Strait Council handed over a buoy tender vessel
PEDOMAN to the Malaysian government. The vessel is primarily used to
maintain the aids to navigation in the Straits. It replaced the first PEDOMAN,
also an early contribution of Malacca Strait Council, which had worked in the

waterway for the last 25 years.
IV Co-operation in the Straits and the post-September 11 environment

The terrorist attack on the World Trade Center in New York on September 11, 2001 has resulted in
challenges to the existing legal regime set out in UNCLOS that are likely to have an impact on
co-operative agreements under Article 43 for the Straits. The September 11 attack made the
global war on terrorism the number one priority of the one remaining super power, the United
States. One consequence is that maritime security was placed on the top of the agenda at the
IMO.*® Since the September 11 attack, the United States has been initiating changes in the
existing legal regimes to enable it and its partners to respond to terrorist threats and the spread of
weapons of mass destruction. Examples are the Container Security Initiative™, the Proliferation
Security Initiative®® and the proposed amendments to the 1988 Convention for the Suppression of
Unlawful Acts Against the Safety of Maritime Navigation (1988 SUA).>". The United States
also led the drive at the IMO to amend the 1974 Safety of Life at Sea Convention (SOLAS) in
order to enhance maritime security in port facilities and on ships.

It is increasingly recognized that among the weakest links in the maritime security chain are the

2 For an overview of the IMO actions on maritime security, see the IMO home page at http:.//www.imo.org.

2 A fact sheet on the U.S. Customs’ Container Security Initiative is available on the home page of the U.S. State
Department at http://usinfo.state.gov/topical/pol/terror/02022505 htm.

3% fnformation on the Proliferation Security Initiative is available on the home page of the US State Department at
http://www.state.gov/t/np/c10390.htm.

' The proposed amendments are intended to update the SUA Convention to take into account the threat of maritime
terrorism after the September 11 incident. They are currently being considered by the Legal Committee of the
IMO.
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narrow choke points in international shipping routes such as the Straits. Given the enormity of
the threat that maritime terrorism poses to international shipping and the world economy, it is not
unreasonable to anticipate that the maritime powers are likely to push for enhanced international
co-operation between littoral states and user states to secure the major sea lanes of
communication in vulnerable choke points like the Straits. As a result of the September 11 attack,
navigational safety now includes maritime security, and maritime security for vessels passing
through straits used for international navigation will require new levels of co-operation between
the littoral states and the major naval powers.

The high priority given to maritime security poses a challenge to the international community
and to the UNCLOS regime. At the same time, from the perspective of burden-sharing pursuant
to Article 43, it also presents an opportunity. In the past when user states were approached about
the need for burden-sharing and enhanced co-operation to enhance navigational safety in the
Straits, most expressed polite interest, and then pointed out the difficulties and challenges.
Simply stated, the littoral states were much more interested in international co-operation than the
user states. However, on maritime security, the roles of the littoral states and user states are to a
certain extent reversed. Maritime security is a much higher priority for the major user states like
the United States and Japan than it is for littoral states like Indonesia.

A proposal for a co-operative arrangement under Article 43 for the Straits is more likely to be
positively received by user states if it includes co-operation on security as well as co-operation on
safety. In this sense, the concern over maritime terrorism presents an opportunity for the littoral
states. If they can reach an arrangement with user states to take measures to enhance both
security and safety, it will be a win-win situation. On the other hand, if the littoral states fail to
seize the opportunity, the major powers may decide to enhance security in the Straits through
pre-emptive unilateral action among user states rather than through international co-operation
with the littoral states. This would not be a good development from the perspective of the littoral

states or from the perspective of governance based on rule of law.
Conclusions

Much progress was made in the discussions between 1994 and 1999 on burden-sharing between
the littoral states and user states in the Straits under Article 43. The major challenge ahead seems
to be to devise a system of burden-sharing that does not appear to undermine or threaten the
sovereignty of the littoral states in the Straits. In the discussions to date, the primary concern of
the representatives from Indonesia and Malaysia seems to have been that the arrangements under
Article 4:3 do not “internationalize” the Straits or undermine the sovereignty and jurisdiction of
the littoral states in their territorial sea.

In any future discussions on burden-sharing in the Straits, it would be helpful if the
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representatives of the three littoral states were mindful of the fact that their sovereignty and
jurisdiction in the Straits is not absolute. Article 34 of UNCLOS provides that the sovereignty
and jurisdiction of littoral states in straits used for international navigation is exercised subject to
Part III of UNCLOS and to other rules of international law. Further, the three littoral states
should recognize that if they agree to enter into arrangements with user states with regard to
burden-sharing in the Straits, such arrangements are an exercise of their sovereignty, not a
diminution of their sovereignty.

In the discussions to date the representatives from Indonesia and Malaysia proposed that some
kind of fund be established either through voluntary contributions or through some kind of charge
or fee for services rendered to ships in transit. They also seemed to suggest that the fund be
controlled by the littoral states and that the fund be expended on a cost recovery basis for the
specific purposes of improving safety or controlling pollution. It does not seem likely that many
user States will be willing to contribute money into a fund managed by the littoral states for the
purpose of improving safety and controlling pollution unless they have a say in how the funds are
managed and expended.

One issue that should be explored in future discussions is whether it would be possible to
establish a system of charges for ships transiting the Straits based on a “user pays” or “potential
polluter pays” principle. Ifa system of co-operation can be agreed upon by the littoral states and
major user states, and submitted to the IMO for approval and adoption as an IMO regulation, all
ships exercising transit passage through the Straits would be under a legal obligation to comply
with the regulation. The imposition of a charge or fee would arguably be consistent with
UNCLOS if the charge or fee were for specific services rendered to the ship in transit, such as
vessel traffic systems, automatic identification systems, electronic chart data information systems,
etc. Although such a charge or fee would be illegal if imposed unilaterally by the littoral states, it
would arguably be permissible if it were proposed by the littoral states and adopted by the IMO.
One advantage of this option is that it would address the fears expressed by users that if they agree
to pay charges or fees for transiting the Straits, many more littoral states around the world will ask
for similar payments for other straits used for international navigation. The safeguard against
this scenario is that approval of the IMO would be required. Another advantage of this option is
that it avoids the difficult problem of defining user states. The arrangement would be established
through an agreement among the littoral states, user states and the IMO, but the burden of paying
fees would not be on user states, but on the actual users. This would not only be easier to
administer, but also more equitable, as the actual user would pay.

User states and ship-owners might find the above proposal for charges or fees more acceptable
if a commission or board were established for the Straits to ensure that the funds were managed

and expended in a transparent manner for projects that were necessary to improve safety and
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security and to control pollution. With respect to navigational safety, the funds could be used for
the same types of projects that Japan has funded. With respect to controlling pollution from
ships, the funds could be used to provide reception facilities, oil spill contingency equipment, etc.
It could also be used for spotter planes and other equipment to suppress intentional illegal
discharges of oil in the Straits, as well as for other actions necessary to fully implement the major
IMO conventions on pollution.

The concern since September 11 with maritime security also presents an opportunity for
co-operation between littoral states and user states. It is not fair or equitable to expect littoral
states to bear the entire burden of providing security for ships exercising transit passage through
the Straits, especially if the littoral states lack the capacity to do so. The user states are the major
beneficiaries of the right of transit passage through the Straits. It is only fair that they should
bear some of the responsibility for keeping the Straits safe and secure. It may be possible for the
littoral states and user states to enter into agreements whereby user states could assume some of
the burden of ensuring safety and security in the Straits. However, given the concerns of the
littoral states about their sovereignty, it would be essential that such security arrangements do not
in any way undermine or pose a threat to the security, sovereignty, territorial integrity or political

independence of the littoral states.
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36 PE 3 o [EIBSHFINE LT 33 ¢ B @A S DV T, REIOEA OFE I & > TEBRCHHIEZ 5T
-, See J. R. Steevenson and B. H. Oxman, “The Preparation for Law of the Sea Conference, American Journal of
International Law,” Vol. 68 (1974), see also J. N. Moore, “The Regime of Straits and the Third United Nations
Conference on the Law of the Sea,” American Journal of International Law, Vol. 74 (1980).

S mEARERE TEREC BT 2 BAE E S RE — F SR EEEEESEOMES L AAROIE— ), [EE
Wrge) (BIERBKRE) HS51E6%5 (19784) 52 H,



[EI BRI 2 3 il E O R (Vi)

IEE AT ERIEEET o7, 22 TARICIRH SN RER I, ERSEEE @i &
DB FFED ST, RE ZODT 7 a—FONN RO, T70bhb | AL THEMRED
RSB B2 EE S SRR D — MO S A BEE A5 L SMEIO MRS LU ZE D B i@
WO EAFTNHESL IO ETAMNBETHD, 22 TliE, TNHLOREREDIHLRENLRLDEL
T, OkE, VL 8 DEIZL AL DOEMENT D,

O KERZEBLOYEREZR

KET, YEE, G5 12 DAVA~EBIT T DB E R AL T, ZOEBOTO DEMFLLT,
1971427 A, [FEEOIR B s LOVREICB T 25 LRI LET DR BRI LT, EERE
WBEL T, 208 2 £ 1 HIZBW TROIIBRHEEZRITTOND, 77205, [AEO—Esmre
INEDORDER S E1- 134 E OFEHEE O BN 31 B E BT IZE F SN AR I B8 ¢l
DF R TORMF LOWZEHEL, DD HBBO B EICEL T, ZRSBACE N TEAT50
k]ﬂbﬂfﬁﬁ%i@i%ﬂ%ﬁ@ E 59 (the same freedom of navigation and overflight for the purpose
of transit as they have on the high seas) % %415 | GRFAM AN LE_HRTWEYS, KEIZ, 250
721 B B O R BEVEEOBHEORE R, BEZ 1968 FEMNOKIFEOMICITRZ 25D Tz
EbTEYY, ZORVNEERIUERRICH B LIS TH T,

ZIUBRET A DI, THE 1972 45 7 ABEL OV 1973 4F 3 AL, VNS T EEMATIZ
fif S DY JOMEMEOIR BICBI T 4 UE LSz KERRLIZENAZFRLTD
RERIDMEE IR FZE B SRS, 565k, BRI EEEO EEBAICERO
PRI AR L CEA- V| [EREIRIZ BT 5B 0 B A FRT I BER DA K 70
. 7T T a7 BOERFUCFT B SN 7B BCR ORISR I3 0ER O bR H
DWEBAER A~ LB U720 JEROITEIO B B, 8 ICE B IC BT 580 B B ONLE
PEAS, KE LR E D IERFEEH THIE 20 ThHHEVDREY,

MEIZBWTERRD R AT 500, VEERIT, B HEMOROLNDIDONAME LA
WO B OERBRHTICE R SNAIEEBEO L THLOIZK LT, KEREZAEO—E LS NE O HE
VAR S ETH SO TWDETHY, EHIT, VERE T, IWREORARREOEEO;
IEHDNTTEYE DR IE O 7212 181 T ORI LU ZEREDOIED ~E AL 5% 1T TV AT
o, TOFERIZEBWT, VIEBRZEIDRFEEOFROREIVEAZBREE L ST-bDED R T
bhn,

¥ A/AC.138/SC.II/L. 4 and Corr. 1 and Rev. 1. KERBOFEMAROHTIZONTIL, BEAES TEERER 0
WEE () —EZRIBEESBOE S (T HR) KBTAHRELMEALH>T—], &
FRgE] (BEEZREAREE) $48K 45 (197548), 41-43 HEBH,

W2 LEEE T, 1970 X U oICiE, BB EEEEOBEORRE Lo TTbhi-, /ANBEE TMEEE
OFLEIE ), T2V AN Es5415 (19734), 113 H,

0 A/AC.138/SC. /L. 18 and Corr. 1. YV ERE DM W OV TIEL, BTBSEMGHSC TERSEIL O @H
. 43-44 B,

O R TERARERREOKRBE (17) —fEE & B — . TEEE I —] (1973410 A). 65-66
H,

2 HIBAZIE GRS DB O RO | 575 E,
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@ i 8 b ERSE

SRR 1A T B R TR HE LD 1 & T AR IR RIS LT, RO EE
FRVBIE DY B EE R % P L b D5k I VB VBN E O SEHE O TR A 43 D — LI DD TH DD,
SR OO EE R E IR X ThHEL T, EEHEE B DRBI OB 22 E OB AT
RELI-, 1973 4E 3 Hlck 7 ax, R v A RFIT, wb—v 7 Erya, 74U ANA
L A BRSNS BHEN A\ A EHRE Th D, RIREOAEIL, ZORITHEL
T E BT I F S AHEIELS . fEVE CThH AN LUTEIED —HE R T b, HillRT
BT & E AT A SN AWEIRIC B AHUTIEL, — & &L T (as an entity) VDAL ~ET
5 | LB STV T, BIRRICR SR TV B,

ez R R TIR TR M E A DI SV T — R T BT R IR ER AR
VB DB 52 BIEIE £ 13 OO B E R A7 D NIEE RO B ICIE S
FAMIAED DD EFRAAAL U CHREL TD, ShIT, INEER. T B E i3 aa g
OEIITIELC. BEOBALFERIC. FMOBEFIFTL2ERTIZENTE FROE
i 5 2 ARWE T oM B ER T A0, FaTO@E LTV, ERARIRIEZ #5617
L SN AE R LA idrebianE Uiz, 22T, MRS, A ER 22 C DD E BRE
B> _EZERATHEL, HRESNDLDELTVDY,

F7 . FEAMCEIL IR, B . IR A B L R R B R BT D IER DM
HI 20 EEEESITRY., BT 28 EIC BRI, B RiET 5720051 &5
PR TP UCEHIN AT AR A 35 ) (B 11 43 TH) EWIOMEMBINE N, ZOMWBMEIE,
B4 L IZ R AL D THHNS, B Z EHIRERRG OB AT & T O M A R T HILICK
ST B SRR OIS S TR A ITEL TVBEB A HNDY,

Yl )\ EHE R T [E BB SEE S B A DLV — LRI, SISO
ST OEIET., FIEKDSIER B> TR RE OB Lozt fiiTOREBIOVERO
IEE1 2 ST A E RO B E BN T IR EE OB AIE — B EIRIEL TOAZEDRHETTH
BENZ D,

3 B REEEHEESHRICT HHE
1974 D 6 A 20 BBNFRZTIOHFTH ALV CEIESIIZE SR EERTEERED
= 2 (HTHALE) T, BEERFAERR BV TRILLIZ =207 7 e —F 526
ICE ANED IR DE LT, ZOHTHASRIITIBN T, BEREEZ R LIZONT
ECdD, TEIE. 1974487 A 3 BICTEEHER L ONENC B+ A4 R AR IHL, FIRREIZB
C TemE ) & T SR AT 1o Fl S A MR DA I BL T, e 2 38 3 BICHT TREZ R

B AJAC.138/SC. VL. 18 and Corr. 1. ¥\ 7 EHREDFEMR SATIZ OV T, RHBIRARTRSC T[EFHk O
WU ), 44-48 BB,

4 Ibid.

S Ibid., pp.46-47.
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e, ZOERIL, EREEICI @ OEEOBEMEIIER IR ELAIR T LIChoTobEn
5 (52E 145, EEEEICETAE 3 F|ITEL12 hEDLRD, ZOHE 15T, F 0w
ENDHWFEIZ IS DT RN TOMMBLOMZERIZ LD T FESNS D@ AT OHEF] ] (the right
of transit passage, which shall not be impeded) 2MEZEZILTNA, ZL T, ZOMHHI\EM ] &1L, A
WD —E 5y LMD O FR 53 F I TR B3 D [E & D& 2 TR DR 7> Bl 72 @
i3 (continuous and expeditious transit) D72 DADHATRB IO LZEFRITO B H | DITHETHHE
JEE ey ghial

PEEREICIAE, BIREMEETTE T oMM UMM ITE R 2 Rl @E D
B RBICATRET DIREI LIS DITEN R Lo Tide b T, ER IS IDBIE/ I 3ATHEIE E 21T
A2 5700, EBIZ, BAEMATLIF Y I T D EBER AN L2 2R #HT T oD (B
KA OWEE _EMATOREITZRN) , 7 inREIE, v — L — BI OGS BEEEH T RORE . 72
DN E BRI ZE STV H Y (IR EGIZRIE T 52N TED, 72720, In EEITE @M Z 1
ETHILTTET RIZZOKRANTER L THEEL 527258123, s X OWZE# oA
FIBE S ~Ebolahd,

ZOXHT, FEEREIL, —RICKYmEIZLS B HBmEoFiREE A R EIC IO EE
WMLO ERDOWTHUTHEL S Liaw HEEE ) VO FT72 & 2T H I THT T EY | #3rd
%2 DOT T u—F OWEER T2 L b D", ULt ZOEREI, BRO LD IRk
DO E DT H D AT I LZEFRATO B 11 THY e FEITD L@ E 35
ZERHOBINT | AR IZ L LAK Y EO B HiBIEEISEWE DO THAHET DR IT MN8N

47

ZOIHZBIEEM DN RE S D C, EREWHEIE SIS 43 SR EL R Thir,
HEMRE OIS T 58 3 5 5 SRICH R T HRIGIE, W R E L 2R A 2R L
UM ZEOIEEE O O ERELEHIETHLO TH D, ZOBEREIL, EBMITIC6FE S
VDU DG 331 D EBEFIZE A, MR R E ORI — EDHIREZR T o230 L7-
T, TN ZIT, EEIRIRVIZB VT, ZEDT-0 DB sk oD D TE Ye D [EhEE L~ 7=
FHEIZEL T, NSO E EHRIE R A 3 D08 L O 2SO EE L O OB 5 RELES
ELEEWDNAY, FISRIE, Ty DL A @il DI A B AR E L TIRESILTRY,
ZORBITONVTIMOHEAITEZHT ., HEHBIFLA LR 715 Th D, [FEAE 7T

© BERFIT, BT HARBNCBNT [ZOERE, ERES 2RO 5 & IERE O IE XY 2HE & oflic
PRSI BTSN L) LT 5, UNCLOS III, Official Records, Vol. 2, p.125.

YRR EGR S DEEEATHIE OB 578 BB, EiBEMORET, kY REETHL LRDD
PR 2 FEMICRFE L T2 & b vbiud, H. B. Robertson, “Passage through International Straits: A
Right Preserved in the Third United Nations Conference on the Law of the Sea,” Virginia Journal of International
Law, Vol. 20 (1980), pp.819-820.

* S, N. Nandan and D. H. Anderson, “Straits Used for International Navigation: A Commentary on Part III of the
United Nations Convention on the Law of the Sea 1982,” The British Year Book of International Law 1989 (1990),
pp.193-194.
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22| (Informal Single Negotiating Text) (ZBH 4 2T OIS, 74P —/FHET V—7 SitaS)
FAIEAROETERD, BOE - EELTORERS BV TH, A&, &AL OIHEMTHIR
RS THN. @B THILEFIAEICEENLLOLL, (D) REDTD ORI
T A TEIREOFTI 2L Th D AEMAMICT 5, EVIFEARBRITHSI2h o Te REH
Sha, ZHUCKL, 1978 4, Tryald, FEEHEBIHRLOLL, BEDTDOREMOL
DR SHEETR UL ETHRERZRHLIZb 00, FSH#ICE wfv®ﬁﬁ@%%éhé
Z&EenoT,

R 1975 OV ar—TIIBITAE SRKEEEEESBEOE 2 (VxR T
. COEEREE EME L EE S P LET SN =T DT XA NFIE, FEARE W
£22 | (Informal Single Negotiating Text) *' O HIZIFIE £ FANCER A S, LIk, EESHEEIZEE9
BHEIR-TIE, 1976 FED=a—a—2 BT DB MY CIERS N KT — R
% | (Revised Single Negotiating Text) 3L 1977 D=2 —F—7 21T DAL TIRERS
N TIEARH AT 2 | (Informal Composite Negotiating Text) 5313V T, HERZL H )3
Mz bNHZ LBl EFEERIANLNIZDTHD,

FERIZHZT

H<HBO, B BB, IS AE T HEARNLER THOETHEAIL, R 1
ICEBW TS EAES L TE T, KB AR AR T DA LV REPEIEDOL D LRHIZD
IR EEE O EHEA~ORLE L LT, ZIETOMIAD B L TS Ofl RDERSILD
EONC B, BB ST, 2 ICTEEM 2V ) —EO L RHL, SOIZERERIZRS VT
fﬁwlﬁéﬂtﬁﬁ BT OBEARE AT HILCLY, OB O D IR SN D~ S EERE
BED AT A0 DITHSRENE 1 & I EE O R RETHEVI B TOEBRHHEDF 35 5%
M OWPNEBERT B0, FERT &1 TE iz, £TITIL, TBfio B H )

9 1974 £, AT E . EICEIET A ACERICRT 2 EEENICHT 2 RAIOERLOMBICE LT, RE
Rk L7 ¢ D—fo L OET, FAROHHEN T, 1975 FiTiE, SERLBEOR, 74 PR
EPF & (Nandan) &, HEEMAFED Ky Yz (Dudgeon) KOERBEREOD &, 8o LMK
TN T DS N— T HFERT B 2 RS b, Wb TEBMITICEH S5 ki B
+ B FLHVES SRS | (Private Workig Group on Straits used for International Navigation) . E72(% [7 1 ¥~/
$e[E 7/ L —7 ) (Fiji/UK Group) &IEIZNZ bDTH %, €0 HAE, WHEINREE LHEE & ORFOR
SR I ET BB, WRICET 2T 4 V- EEEOREORELM D Z L Tholot SN d,
Ibid., p.163.

Amendment C2/22: “User States and States bordering a strait shall co-operate, by agreement, in the establishment
and maintenance in the strait of necessary safety and environmental protection installations and navigation aids, as
well as any other device calculated to safeguard the exercise of the right of transit passage in accordance with the
provisions of this Part and of other rules of international law” (emphasis added).

A/CONF, 62/WP. 8/PART II.

32 A/CONF, 62/WP. 8/REV, /PART 1L

>3 A/CONF, 62/WP. 10.
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ko THRSNA B 722380 &0 T IGEFIE ) 3 R U TIREL TV doicBbing,

{&jif* B = R EEEEEESFRIZB O T RO EMH EIL, ZNETATU A2 R TE
- A E AT EE s D T @A B ) S DO LW E ~ L7, 2oz kid, FE L, [EHEE
ﬂﬂé@m\)ﬁ?& o T, O H BB O EEL L LTI ENNELB LIV, 72721,
WEEOFHELLC, 2O R, AFMOFTLIEARMHERThHLEINZ, 232 To B B/,
RIBMED FIRO L7251 B B8 LW IBERIE LT R RY | HSETKRED N EHFAYF]
I EVHEBIOEZE AR E IR SN WV RIS E LR IT TR b0,

EEVEPE R SR B B [E A S OB R O B L U THEEL TSR E L, F4
RIS 20 FRVERRTBE, E Eﬁ%ﬁ@%&x“éﬁw T, —ODEHI A2 THD I A
b, Thebb | EREEEEIE T 50, BES 50, &0 BEAe R ERERICKMEL T
PERDFER LT E72D, 2B EOBEINTCM MO REUVIZHEIMAT OfEBRMEO I, i L7 ase
FIEIRIB OBESE, o, OB E W E I Z L > QIFEROBRIZAE LS B DR O BREE~IETER
FERRIEDHE IS o7 BRI DB BER NS EAEL TETCQND, ZOIORBREFHEICR
HUEDOMN, X To VU TR — N O ThD, 2 LI BHER R R AR L . =D
RZNINAIETDHEE, B TR AL, T2 W 18I ) & 52 2T UIVBEL TRETT 52
EMBIROEBEICBWTARAIRR THOIZE L, ZZICEHROBE LY — DRI EKIL TS
IZIXE TLRARHY, FHTLOL Y — 22 BT HERH A, ED70IZ, EEEEIZB VTR
FEIZESTHRIAEIZE > TH B2 [ E@ERZE | 2 & RD0H ZOMEIZKT2—ED
B BT eI XD LRI EFRELE 30T D1 = E & A E O 2h a7 i ) (R H 2 J2 80
THD DN R TLDDTIERNWTEAID, FZRKIC, inREEFIRENHRHL TZoEZE
RS ZED D, EEMHFIESNE 43 7;<a>E?E.a‘aﬁ%é@fxfﬂﬁ%‘%ﬁ@%—*ﬂ%mﬁiéb&:
BEbhs,
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T TUTI L H IR VBRI BT B AT REAR B S TE R OB LI LT

SOF YEEEBLERIFICAT s & FRE

LB
1 ~F vl o TRV BT AT
1 DR
2 RiEEHER~DRIE
1 MEPETESR b O EIRRELE & R4
1 PRI B Ok R
2 B4z ko [5E] OB
Bbhoic — EROH 2 EBEE) EEEsE~0 S

ILC®HIZ

VLM HRE | Mek ek [ CANRIL, DR MERRR DS | M EE R T
FoEEEL T, EEEEA T RN L > TR ARG LU C OO T T HE G T
CdB, FT- IO A2 o> TIHERRIBHBLEL T, ZLTEORBIIBNELZEESOULEE
PRI AJEE LU CRE & 2RI A R 2 B ABIEBIDESR ThDH, ZHLTCHEIZIS VT ivfani =
AT CEAI L. FOBENEEMICHERSND LT, BITIBBRICET A2 DAL2LT | [EER
HEOIBORNE THALEEIZLNTED,

SALTWIE D — > T DTy« L HAR— VHEBRIE, KRS A R EEA S S E B L
CEEARMBICFTET S, L UNTITEEICARLS B2V IEOREFT ChHY, I FEITZL
SRR DT | C S B (IMO) & 18 U LIS S B B 2 LY | £ OEST R {RET D7D I

FTIE IR B R A R ML T IR DBV, L 1,000 #8h LA_EDAAATE THER
775 5 TEXB2 HES ORI KRB EL ST, RERDIT BERRIET NV o7&
BIMEERIC e S DT B B Oh D TR S H AT A BRE LI HE BT SR AT LOFANET
AT 2 AWasR7 Y OVEEA L7 F (maritime infrastructures) DEEF AL ELEND,

BAE. LA EA L 7T ORI, o EBERFR, R EEOMETHLNL T,
%, R EEOREEICIRSICEVEIRITR o TETNADIEHEA T, LIRSV

1o IS EE T I T R 2R R CE AR BT EN TSNS, T T REEEZXELT,
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BB SRREL FREE LD IR R AR T AL B RDME LR > TN D, T DR, Mk
BB E B/ TODZRE LS ORMERDDHZLEN, BN DN ERRIULEL TE
RDHIENTED, ENEABEE T H— 00)?&7% ARl L CRIEE AR T HIETH D,
RFETIL, =T H - LU HR— VBRI E S A2 Y TT, ZORMEMEIC W TEZS | £
1@@”%@AMf%z%kféﬂ@%@%ﬁ@ﬁ&%% 27D, 1T Tl T E DA
WA BRIz BT, 2O EOHBEIZ S 2> TRHR LDV LD DR A E BT D,

I ~T vl YU TR—VEBIZIBT 28517

1 VEIBROD R

(a) HUEEAYRFE

2TV I TR L, — RIS L BRSO T A (Tg. Piai)lxt DAL 2
VT A 7TV E(Pu. Iyu Kecil), BY AL 75V B(Pu. Karimun Kecil) 2 O 7 B(Pu.
Rangsang) D7 % 7 I#(Tg. Kedabu)’é’%gﬁ‘&?ﬁ)%@ﬁGifﬁ%’éqééb\\fﬁ@’??‘/ﬁf?@@g(Strait of
Malacca)k, & DFREDD BN E 95 0 H R — LB (Strait of Singapore)& 87,

WEOMKIL, =T IO BRE y E o R — VR (K OVBRAT ORI FE E B &
RTHEDTHD, V77 LHE(One Fathom Bank))>H i o Bk — L B FEiif & (8] - T — AN
—Z T BET, #9263 HERATkmIZB LS R TROBEEDE LV B THD, ZOIEEIT, =
o ISR S DB T 20km LA, U AR — VIR TR 2km (7272 O FTb 85, KIERIX
< 10—20m OEHLHY | BEIZIT T Ry =—7 (sand wave, IEECIKOW MR R AEL, T2k
HERDIEREMS ZHAFIET HEVDIE, ESITEOEFTTH5,

BRI DUE— MR IZRRoMTED | B [UEDT- DR Z @ U TR E L, Aa—/L &9
LWERICEDLNAZ L bbb, FT-AFREZEL TAAREIETADLHDD, DEVEAITIE
BRE 1km UUTICT 2RO AR R DD Db,

' ZOREIE, Bt T 1996 FEE 1999 HEIZY L AR VECERIFSERT(IPS)., S A — VB R ONE Y S
BIMOYS L T- RO EE 720 B LD, MEFEO T 0l —F 107 R ORHESN T~ —/S—,
TNE I Singapore Journal of International & Comparative Law (hereinafter cited as SJICL), Vol. 2 (1998) and
Vol. 3 (1999) IZIUEKSIL TV D, Z£DHRDIEEA S IO T 284, BESBICON T, AREE
B1HE 1 By rvrim)EsRaniu,

%96 FEITIIMHIRIA R E & B AR EB A ICA) SR HEERILAR DO FHA %17 - TU B, Sharina Shaukat, "The
Straits of Malacca: Current and Prospective Interests in the Prevention and Control of Marine Environmental
Pollution," in D.R. Rothwell and S. Bateman (eds.), Navigational Rights and Freedoms and the New Law of the
Sea (2000), p. 116. 723BHFE, IMO TrXILAOMEICE T ARBEA IO S EROEHR I TONL TS,

3 Captain Raja Malik Kamaruzaman, "Navigational Safety in the Strait of Malacca," SJICL, Vol. 2 (1998) p. 470.
2002 4RI ZHEEE A RTE YU ZBE T 5 ASEAN i EASERIRSAL, 2003 4F 11 A 25 BIZH AL 7=, 20044 1 A HILE,
6 WE(FA, TNRA, =TT X, VIRV O EF R DBHIEL TOAR, A FRI T3
HHETH D, See Haze online website, at hitp://www.haze-online.or.id/.
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(b) IEAIHIAL

OEN, wTYH TR VA BN R TR ZEIILED, T Ty AR, 52> T
I3 B BT RER SN A AR AE R L TR, AR R T~ L — 70N 121 R A
BEELEE (1969 F)T, MITREOMERD I L/ DHEBED B 53 12381 DA OMUBEIZTE
WLTo, OEIC VAR VR ClE, L B R — VI < BAEN 3 R EIAHERRL TV AH,
BEIC 23 F E X3 A N3y 7 OEETHD,

ZHLTEAD D CE ORI L N E BRI Cldia | E O B E N HEN e BT, I3 T
EIZLDILFEFFI 1971 4 11 A 16 B)IE, IROIDITIB~D:

AV KRR T HFEBIF L~ — o T IEBIL, ~ Ty 0 AR — R I E Bk T
T2V, EEEM ORI EEEED DI ASN AL ERIIROIILIAEE
T 5, VU HR—VERFIL. 2O EICET AR R T ERFEE O~ L — 2 7 EREE T O
SIBICHEET D 4B W) .

ZOKFEFEE OIHOEENTIEZRWAS, 1970 FERFIBRICIIC Eo o EERR T2 O AR
FHTE S REEEF RSB O ORTE O EF HEMEBS)ITBVLT, 12 1 EEEIC
EOZEND VTV T) 3 TR — AR D L5 70igle A | §81E TRl bl o EE @MU Tlde<n
B2 700 H HBMAED RO SN A EBMEHIC L LY & 2072 CRE, Vil S D) ERICH LT,
B EE D DEFIER THHTEEZDIENTES,

L2l 1982 R EEIEIC B9 D ERESAI (LU T MBEEESK) P EIREN, ZLTIRE 3 WE
DFERIEN IR o Te ZE AV R R TIE 1986 22 A 3 B, VU IR —/LT 1994 11 A 17 B &
O — 711996 410 A 14 RlZZzZhiitife), LOFEE0REITBIIORDITVDEE
STHEWEA), VD v Ty - 2 U TR — VIR, FeD I Zin R E OB D 2 Fh i
R CIEH DA, VEEEE SR ISR T AYE UL B AR 3 KB D — 045 & ATE T HEML AR
B DML ER 5y & DRI B D EBEMAT I A ST (55 37 40)EL T IBHEIESNE
3 T EBEMAT I S QODHEEE ) | Wb D E BGOSR SUHRIC R Y 3528
L THY, et DL B EREZFMEIIG R EITFELRVNETHD,

72720 A BARIREL TA VR RS T e~ b — 3 T I O BB a0 bR 2 - B
D, AR LIEEE L TR T 534, BREHEORFIINL TBUR THLDIEEDRNE DD,

CAVRRUTIE1957 4 12 A 13 BIZIAV R RS T OMERIC BT 2 BUR E S | IS B ERE S 417 81 12
MBEEZEEL. 6042 A 18 BIAFRITMBEIZ T 594 ) TIERUC 12 B REEAHIE Lz, B IZFE
131958 AREENE K OBERE /K BT 5 Y 2 R — T A (BB GSRICITHEREL Ty,

S wl—U TR 1969 4 8 AICIANR SR T B CHENE 12 ERABRELE,

O LU ARV, B ENE RHIEFC O 1878 4FIZHEEE SEHE VA (Territorial Waters Jurisdiction Act)ASHEATSHLT
Liske, w3 B LI 2HERF L T& 00D,

T ZOEFEE R OHEEOTITIZ VT, see Michael Leifer, International Straits of the World: Malacca,
Singapore, and Indonesia, Alphan aan de Rijn, The Netherlands, 1978, pp. 149-178 and 204.
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(a) BEDOHEK

1999 DT —Z 2L AUE. ZOHEMAERIIE~ 7 5 5 TEOMIAAEH T 1 HH7Z0 300
)55 400 EOMAAEML . T OIS BEITE « T HHEEITHY, 1998 FITIT@MIERN 1
F247-0 316 €5, 1 BRRIY 720 132 & 9 4.6 12 1 B2 5720073, 2000 F121E 1 H 4720 399
1 RS0 16.6 2. 59 3.6 4010 1 ELWHIOHITEIEL TV 5, IR T B 2ED
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N 2L U TR RV EO T, XV al T LA (T, Pelepas) & HEEE L TRIFILLESEL TS,
[ E CHEA IS L TIT B RO D light due)Z iR L T, i@l AARAALIZ 20 | ZHL-EEIC
T DI L CGREES (2T BB ERE T BB L 2E ., TANTUR A —ARTU T E
THITHIL TS,
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Ty 1L T 5 I EF 0D 7E 0 D [E BEMUAT (68 F S AL MRIBE O S@MLH 23 | BIFREIZR D % (bona fide)
REBILT, BEALRIREER T K ABNICERSNAZEERIR L THLDOTHHED
BRI 52 B OB E B R ST AR TlE, BT I8 R ST DHEE D 81 8
BIC DWW, S EBET B3 2B 13700 BIR B, 228700 TR RE N L EEE 2 55
AT, BEHHEOBERICB O TEMOL S, (BRO L2 MR T &2 BEF T 0B,
VR BT B EEE B OS & LB 0o C, E BRI 1T Ami@Eitic B L TITFELR
B THY I 43 SeSTE o DU E LMW B E O 13851, LAY OEFE RIS
DDLU TEH T ZENTED | LR+, WOBEB LI, Ml 5 E 2 oo 38 EI - E BRI o
BEDT- DD N5 RDHZETHD,

Lp Iz, ERENE CIE A SN2V STV BEORBE—BEEORBEFRITT-HE 26
SOMEIT. VESHEL BITPBRICESHRNE D L2205 0HhED TIARWEAINM, 2o
L OELI ST 70 FFRIDON— T RHBORBEE L, 50 FRIOV 23 —UFRMDEREE-HX
LC 20 BRI EEE SR DR EE T- b, TOHERIC KA., BiE b L7 R oifh o
TRIEL | U VIERA BT AIS R° MEH ICSRMENA L0725 0 @ EALE Z U BT
RO B AMERE HARE L TV olo Th A9, ZOLIRITIEIEBOREDRET,
F O BB E N ED S E G D LT 570 OEMEBEOBERNE S EDITSIL., MR
ECEEBERLTOBEVIBLRIC, EBEHSITboLEBEEZ > THR Y,

(b) HFEEHOHH

WIZ. ZOB DM BEELFSICTHSLENDD, 5 43 FRIENVENFR A E ) K O
H BT 52ERED TG, MR FEENE OEZETEEBAEL TS, TR H
(User States) ] £V V)R BUIBEEIESO R T 43 £OHITEN, EFRTLEN TR, £IT,
M I B A E T BT Y 7= T HEDMERI BB RO Y THITRDDMNEN) EE AR
ORI TC, TOHPHZFOLNTTDUEDNDD,

= TR I E ) % L9+ 5 BL Tid, KEHT T BRICRE T 20, T EMIS
KT BIND Z NI h B, T B — AR OSBRSS | R E ST A @ E T oA
JHOEBEHIE(HI R M T D7 B BT H 50 % ), i L QO DA E £ LTz
T AHHACEE LI RBR O EBL T A B A U BT A5 A IENERES AL E ) &,
(B UL RIS MBI DRI 2T 5T X TOEEE T LIERT 2,

5. BRSO RIS S5 T 5 EREL T, Ay 7 A~ L NEBR I (User) TiZ72<
YEISEF F E (User States) & RSN TWAZEIE, TRRERIZOLE R T HENIFRANILT
BIEHE T 70— F I D TlEbH A, EEONTF CHREITh TV D RE OB

P TRIHERR S 113 H

B ELE 112 H,
HORETCHROEER RO L E BN HENEH D THD,
Anderson, supra note 30, pp. 3-4.
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W AR L7 Jo5 , MR AT Jo e s BRI E TR 5 RAZRLTOEY, Foa vt
(B EE 43 28I B O)REEA VBB R E LIRS ISR RD LI TERD, LIDh, %
<OMEENE, BAHNEINC, BEEMTHENZIFILAE VILASRWVERBEE THD
NS THD, TN & 43 LOTFIAEIEVIXEIL, ZOERPBREMATHOFIRERTOD
TEE SO EEE E IR b2, (60T, BEaEo B TRIAENCIZEE. fHE,
ZREE, ZUTIRIEET A OE . MAak OFER ORERE L N0 ERE G MEESN s A
WA EEE T RIERLRNT L5,

YL B X, TR E 2 EZ LSO ERIZECTET AR, BAWFIREICa#EE S
BEFAZLITHL RN, ERICEECTEENOHLEEN L REEEZREBEVATZET, W
FEFIOFEENIPNDRCHEbNED, YEEOLEBIIZHELANEL GBI ~LET=DD
N—RVE BT, ZOBEERTEE | Z0G AN ZEITGED, RCITVFI A TE LD L
b FOYUEERERICRETIONE 43 LOFBERBREEDND, Tr—Y=7 aAF)
—1% B 43 SORL o7 BEERREIL DR DB O ZE S ERERYITH A K U222
ENDLOTIIRL, Z O R U2 A FI A+ 5 E (VER A E DICRSh b2 8%
HSMILTOEY | L R TWE, EPEZREBOWIRHE-T-% T, TEEBL TOGART
- TR B R A5 P D EE R BE 25 1 1 1 25K sD T OB THAH Y,

Bboiz — [HEROHHEERE EEESME~D0HR—

LLETCE, EREERIZ 1T 2B e OB LI, B3 HORNT, H43RIEKIEEICL
L NEFEBEEL T b~ &, EEMESO LB OMERIC DD LB THLZ LB
ICLTCE, ZLTEDEDICEE T RENRFICOWVWTIHRNTE L, 2T, 2HLTaEERE
DINZLTEIRAINDRERD THAI7, LT T, ZOMBEIZOWTE R Z0/Naz ki<
<BHZEITT D,

ZHEDLE 43 ERVIHTEBICEY &, AU T by agreement” SRS T0N5, 2D EE
(agreement) | 2%, EZF M TG SNDTHESEN) DEEZELLO N E B THLZLIZERILRNT

4 Oxman, supra note 31, p. 418.

" Satya N. Nandan, “The Management of Straits Used for International Navigation: International Cooperation in
Malacca and Singapore Straits," SJICL, Vol. 3 (1999), p. 435.

[ EEEEET R(DOALOS)D, L &4y ==T Y(M.L. Pal & G. Géttsche-Wanli)b =5 L7z BLIRE X H35,
22HEDIZTRIAE ) &V FIFEIZIE P62 B 690720 [ EM T DM R O = RRE =R 359~ TOMM
DIEERFEOLNDIEBHALNIZENTND IO T, MR R EL & EN5LE9, Mati L. Pal and Gabricle
Gottsche-Wanli, "Proposed Usage and Management of the Fund," SJICL, Vol. 3 (1999), p. 479

4 Commentary, supra note 37, p 381.

0 e BASETIT N WA H A EEIE R O ETC (Electronic Toll Collection System)IZ¥E %) B BiiRE 42 27
LB DU TRIREL R DG & 1Ti%, EFE RO ERL, M~ RE T LN RIS
MHLIZRN, b LB ARAADIE D LT BB O 2R 2R 5 O M FH [N D0 EMmIE BN 55,
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FEIBHE IR L [ & I = D 70 A

555, LIAso T, 8 43 RIS EDGRMAHIE L, BRMOS&%EL TREE Lo Ln
FTEZLND, TEXAET <O MR EZERVA AT (EFRH L) - b E 2 HlE T 52
LiE D THELWERFETHHEVZ L,

LL22ss, AL T LI LT R O 2 MU COHEBI NI T,
T LA K a KT DT E VRV DB A0 ) B O T, BEFF O D 2F 5B RS
ERAHRETHD, EDO—oD, LnLUEERLER N, BEFOEEEEZBULHTETHD,

COEBHEORNTH, HERO®SEBHEE ) ThaLH2Sh TWADIEL, IMO Thb, %
LCEREIZ, IMO ICBWT, ZORERHRULNIZIEN DTz, ZhUd 1997 FIZFE D IMO
L RAFEBAMSOICH L TR L MEEAL 7703 MR F ICERE T HRAIOFRE &
FET A CERRE I ThH-T-(F L EIERLEED IMO MESRERNE HETLOTHLT),

[ S R L7V B & OVME R USRS BUR 2 IR B IC B W T, BHECE A Ot
BATHE B M 3% B ML DR TE DL EPE DB KT, BE DR EEIZE > TUEE DRI ZBAD
BANBY ] THATE ERR SIS E AR REE MTh WL T, B LTceEHED
THERREOLICERTOWAIETEETIIRN V), ZL T, b LIV GO TR E
B A RS o7 0, R AR AT A ED, RESNTORVFEELJEERE
B/ ECE ORI AR DHEEITIE, BRAD S, bLEILLREENn HEMICEESh
7 RO HE B O/ CIR S N DA TR, EE TS VORI HER R Ot R oo B H
B OBFEODLRBEEERID 12D, 20 ECIEREEMEIT, BMeRER L O EE
FI R CEEAE IS CEA IR BAN =X LI OWTHRBEET DM ER DD LA
TBH™M,

7o CHENE, B ERHONMH CHRE T AR B, T ORI > THLRRSEI DL
TRARTUNS:

o [EHMIEEEANICEA LT ERLT, BICEEBEE REL2T ARG

© HIEICBINT HHERE O« BAMIOM T, RUE ORI BIELYDH = EOMiL D

T R D Lo TTRBRN
o MG, WHED LMD IR OWEICHIT DL DIAMEE L, REORHO=
AR R T B RETHD, BRIFERE OV XLEIEE 5 (S HHEB iR T L7

U P I TR EE SR DA TR, 37 DD SCT agreement(s)EV VISLE B A NSNTNDD, EAEDAER
Tl agreement S BT OB AT &5 LRSI, BRI OB AT E | LRENDEM D HD, 8 43 FRITHT
H D, 1277 BTG ThoTh B ELRINASELHY, FotbTbMH I KB RERER T DEIRIE
HENR, LDV AERD T, BoRICBOTTEOF RIS, ERREIC L THESHOE
BT A B T 4640 ) SR R DT H(1969 FE4ANEI T DY 4 — G0 | KB,

2 L BEOHRE L AT L, FOWEICALIEEBEH D HILLTE S 7 =I5 — (22RO
B X ELS, T ORI AMEREICBO CHETHY., IRELOIEE) ISR EIC L DB BB =T
AT I EERUTUIS — H 7 R E R L ALV EERIC>CE -, 2L, 4 B Tl
WEBZ3ED H RIIEE REETHICE-THD,

33 IMO Doc. MSC 68/22/6 (28 February 1997).

3 IMO Doc. MSC 68/22/6 (28 February 1997), paras. 2-4.
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BT BT, BB Th DO RETHD
® FREINAEHILIMO IO RO EREIMRICE S+ oK ETRMIEINOINETHDLY

ZOHENZIHREL, EEEETS S TR<EE TORBEREZLHIBILL THDH A THRIE
DB, ZNEFELFINZEL T, THEROH D EBME B ORBIC WA=V T F 7%
EOMIF DR EARHEL T LT o7, LL7Z2A36 MSC IR, FHBORE R, RO B H CIEBRE T
ZZOREESSIER LR ZEERELE:

1 ZHIEIMO ofif e~y 7 — ez D

2 IMO OEENTEICEMEICE A2 Y THLOThH- T, BESN TS —EOF A%
BESELHZEIE, IMO MBI RS EIDLDTHS

3 ZOMEITERNYBICERONLIDORHR R THAD

4 ZORBITEMRIFEBBEARELYD, TGRS SNAREBnOEEL ST, ik
IZSNALEDOHLME THDH(BIZ LM, 7 VP — R —b Mk SUIBUR )

EEEIZ, ZOWREN FTENH, MSC TIXZOBER b= T —EL 20, 72725 E T
BUE|Z EEEESIIEEBL T, RO MSC OWRTEIZH T 5 REEZRIAL QD ThUZEhn
W, TEENT, SREEORED IMO O~ 7 — 2 77, IMO % L4058 1 45 1 TE(a)DELFHN
IZBHZE, T2 IMO D EENEREZFOERIRDVELLD RAEZEBALTNDS, LinLik
BZBEESTIIIOFERIIRFISN TR, fEF. IMO TOMRMEE DO LB A & [F R iR
LTLE-TWNA,

7272, Fo-<BROILLBASINI AR TITREZEI TH D, 1999 FFI1Z IMO (L AR —/VEL
RUFFERT L ILRIT, 5 43 S0 BARRERRICETO2mEREL TV d, ZNET T F=—
Jb(William A. O’Neil) IMO F5; /& (2 FF) L S e 7 2 A(E.E. Mitropolous)if_EZ2aE & (B
IMO BB BE)L. T OBEAEDORED IMO O~ F — et 2 ALV IfEFHICE~T- MSC
DIRELBFHERLRDDE, I =— VEFRRIZERFEEO T TROIDITHE AT D!

(GRS OREDR IMO O~> 7 —h B2 5283 b L, UL, ZOEHE L, H
BRADIZE S AR AISUIFESHI B CTEA I T BT O Tl L uidias i
BRBIEDD, FEEOE L ZEE R TIL, BICZOBEE R TETWDDTHS™ ],

5 Ibid., para. 5.

3 bbb BEICE I 1(b) TRl 7210, 8 2 BEE 3 EILBHEDOHIE Tdh-o T, EHERIZH VO TIIE 43
FOBRENFETIOBREBEE SO B IEHERTHIENTFRETHA, 8§ 43 £OLIRMENEEL
TROEVFIC IO T, BEICE Eo TSR AT EICE R 2 MA ALY BEEEEKNLORBIC 20
HMBETHA,

3T IMO Doc. MSC 68/23 (12 June 1997), paras. 22.22-22.25.

% IMO Doc. LEG 77/10 (19 March 1998).

% William A. O’Neil, “Keynote Address,” SJICL, Vol. 3 (1999), p. 303. ZIZ TV HRTZE3 R COME LT, 1944 4
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WMz IMO (X, VB ER T AR EE I ba e~ 0 T — MR T O Tidd o7
(IMO £&89% 1 45 1 H(a)), Bix RER T/ o— U bLics HOEBRAESIZRW T, B L5E
DRI ST > TE, RERELT oLV E R RERE, EWZHEEORERE DR
£ B, R EEREARE OBUEREE L GRG0 7R R RIRE B8 SRR
L. ZNBIZHIEL TN EDRRDHIL TS,

EES MO BNE KRB SEREL TECHEEL TS MEH b2, v Ty HR—
WL BV TR OB L OIS, BISHEBEE I E T E@OMBEICLE£67, M
O E LB WY | B~ T — MO L QOB LS ik 2 72 FREICHRY
T LN TAZENTAEIND, IMO (21T LIZRIEICERVHA CEBERHLL ., 5%
HENEFREBEIE QLI ERNHIFSND,

175G, IMO DT, HUIKH /B2 HR L., T2 CABEER TLRINKLHD, 7272, Hilk
B HED B A . FNRVDEESNRRDONDE, AV I AT DEIINNZD(FTv T 2T
AR /IR ME— DYEBE T R O E B TH2a, I TIThNLHO] DRI,
DOUFBERS B E K OV 3 EIC LA BB SN T BN 1B ThD, Tyl -2 R — Vg
eGR4 A BN T T #L0D E BRI T RIERD EAT~ED7203 - C, Al RECHEESE R
ARG T — AT RA LT R | HENCE BB LETHD,

7277 YEPEIRGIOIE . F ORI AL AL LT, FERIE S B E O HIEE BR800 O R Be A R
PER B BT 0 | WIS BRI B A RSN T AR E TEDDEVHERRL T D (B AT HE
BRI K I A X7 HEBRE R [E ~ DR EZ E T8 70 &%), 0012 > TEANIETE
BSAAT LA Pl SV AYEIE | LRE S ATBEE R SR8 3 BRICRRIT DAL= MEkin B E | &V D HINI A
HE LTRSS, RO RIRFIE N E NS ~E TR,

LIS T BEEUEICA VR T =L — T, BRI AR TH O be > T
F O FHER G HEME DM IC BT~ & TR, FR A EOMS BEMEE THH00L0 o T
B BT BT R E TR, IR E O SEIEE O BB EEMITO B HOBEE)O E IR
— Il F ORI ARIBL T, FUTEREETHR T D20 O I IEH 2T RITRDe,
WEPEIRSIE 43 45100, EBRHE BN SR 0w 15 R LD DEIFFINAD BTN D,

k AFEOHEIC Y0, FEEE I B S MEE R E O EFHRE R
FIHERI DB B LT B BB SR ORMATE V-, Z2IZE L TEHTT 2,

[Elp R ZE 4505 15 SIRILE S | B RS EEREL R ICESX I EETIThR 0ol E
28R AR, SEDEEREL ORI E BT~ OB EEE ZDBITET L ERHEL TS, 105
H A 2000 4E 50 _EZ2 @il BB A BEAL TV, KEZAT> TV al,

% Oxman, supra note 31, p. 423.
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EEREE AN E A s RV EBREE L 2 — A 0/%E (H9)

EEEESSR 23E F S AV O E BRI~ — A D WS
Vgl LV — A DERF LR SN BRE

SOF YBEEBURMISERTATGE R B $heT

EVE i

1 [EEMEEREN & EBREE L O — A
1 [EREMEEERAIC BT B EBE O 555
2 [ERRESRICER SN D LY AOEE

I {ABEFICR T 5 ERREE L O — A — bl ajfl L o— A
1 b oEBeOBEEE L RS
2 Y RL—RK

Il &HFokikgEt
1 h=EBRIZET BBl L — A OERIEE
2 —FMEREEL LU ADER

Fio 0T — [EEWEEEE I~ DRI

ZU®IZ

EEWEEEESRKIAY 1982 SRICERIRESIL TR 20 E0BBRLIZA B . ZOHIEBIUOREIZ OV
TELDER EIEPLEESNIRD TETND, EEMEFEESRAD ER - BRIRS - 1980 4K
AL B T SRR L FHICE R Abh, EFRERIEZ DL ONREERZRT
TETCWDINBTE, e AT, 1995 FITHRIRSNIZTANT RV 7 IEE IR K OENE A EE IR D
PRI X OE B3 D EER R ESN O E OIEIR DT D E 1 1E, AMFRZEOHHIZ 81k
THLDTHY, EEMFEERMORE (F 116 £BLO 117 &) 2 FEMITMT - BEETDHD
THHLRALNTND, EEBIEESAE B LT, R - SRR S ICRIL Tz
AR ELL 2 — LR DB BEHENRTBZ 5 TE TV,

FEEVEEE SRS BT DEBEMAT IS S ouek (LUT | ERRELR) 20 < DRI Iz S0
Th, FAROZENFDLN TN D, EEMBFEERAIC T DE B & — 203, @i @i

U EEEEEE SN, OB EIC LRSI LR B L TWD LT T, Thomas J. Schoenbaum, The
Law of the Sea- Some Current Problems of Implementation, UNITY IN DIVERSITY: ASIAN PERSPECTIVES ON
INTERNATIONAL LAW IN THE 21%" CENTURY 92, 94-95 (International Symposium, Japanese Society of International
Law & Nagoya University’s Research Project on the Legal Assistance in Asia, Oct. 11-12, 2003)2 &,
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BRI R E & i R E o 1 Sy

(transit passage) L ¥ —AIZLVHHIZND, i@, BBV 31T Dkl rY 2> >R e
BB BHIOARDTDITHITEI O EERITO B HEITHETLZETHY, b EITERE
MR IHELTII25720 (55 38 £ 2 THR LU 44 55) , i@IB@EML o — A3, SEIEOEN 12
DITHER SIS LT KO AR ATE Cho T 85 0@ a R T2 B A CEASNI, LL,
A B EBEEEZ D DRIBIZ W T, I L aE i - 15 RO, R E OB RE,
FRIEHERF O AMARY | BB ¥ — 2OFSE AT TR T W BN <AL TN D,
ZNSDORBEIZ OV TR, EEEEEESNS 43 RICBIAHAESREEOWRIBEEZEIE
L TR RERERMICRD, L, ZOWM BB ORNBIMITTHLDII OV T, B
BEZWTTVRODOPBLR THHEEZ NS,

TOLEE BESEL AR, BRI T AL U — A0 T T | EEEFEERA D@
BHL U — ADORINCHALDOEREL, FOLY—LNEDIIRKEETEL, BADEERH
BEICK L WA E e 5, o EBEEEL O — ARE OS2 EBEEORBEZZIT TWD
M FEEEDIIRBIENF DL D —MEC COBNERFT T2 81, EEEEESENICBT
BB D — LD IR AETEITOIRNRHEE 2 HND, 1 Tik, MBEORMHZEEL T, EEEERIC
SONTEDEHRL P LRFEEL TODEE, EEEEESRE P LITRE 5, 1T T, [EiE
WEPETE S O IBIBEML 2 — 2088 A SN2V LAl L O — B E TS5, ML iAo
S LT AHHE, A 20 RIS, LERIGHL Y — MLV RSN TRY, S B Ehz
Do TELDEBRDITONTNENLTHD, I T, EMEREL T MLyl o — LDk
HIPEE oML D— S EIEINFEE S B O EEERL O — M52 DB TR ERTT D,

I EEEEESKN L ERRER L O — A

1 EEEEESKICRIT 5 EERERO 5

4 H | ERRERA AT D E R EL LT, EEEEESROE 3 HIEBEMITICEASN D
W | D ED BT B, EEEELEESNOx G L2 E R L, TEEEITICERS T
B YR G DI EMFTR /25 TIY, ELICFDO MBI I ESEER X OYR A OE 25 2
725,

RO I 20 | EREEEE IR SAIIR D 4 DI EEEE L TWAY, B —id, [AHEX
I HEA AR B AR B D — 8 55 & AR ST R AR B AR D LD ER 43 L DI85 | [H BRiEBE TH

YR IR A DIRIEEATL ¥ — 2 AT A SRR D SHTIC OV T, AR B TE BRI @A ]
B — 8 SRRSO B TS (WTHR) BT BRERR LMD DT — INEFHTEIE 48 % 45
5 (1975 ) &/,

3 EEEEEE A ROBHEEL CH AR TE IRV, v Tyl - VU AR — /W IR R E
FIAETHD B A ORI LB U ER OB AERINEA TOD, AREE, H1EEIHM~ Xin
SCBIR,

4 See J. ASHLEY ROACH & ROBERT W. SMITH, UNITED STATES RESPONSES TO EXCESSIVE MARITIME CLAIMS 293 (2"d
ed. 1996).
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B(E 374, =Ty RTINS BB ChD, 812, T XIT—DEOHE
BRIk D — LD E O fEEE ORI HHHEE | ThD (55 45 42 1 T (b)), T 7 s
ERBIF BN, B0, TEBREEO B R OAR N DER SN TOWHHEIZBNT, ZOED
YERNZAT R OVK IS EOEREIZ 38V TR ISR R 22 AT X TP AR 75 AR ORI A3 TE
T THY AT EBOROBHITHY, Ay HEEENFE S5 (5 38 55 1 1), BT
ﬁﬁ%m&%Léiﬁﬁ%%ﬂﬁ%%Lﬁﬁ IV RBISNALDOTHD (5 54 28),

ESEVEEE ST, ZNSOWFEBRIZEL T, IRDIDNTED TD, B — DIz DU T,
18 1 1 ﬁmf%ﬁm&)%hé TERIOE SO OWTIT, EEEOF )N ﬁﬁéﬂé?ﬁl
MEEFA IR L L TiIeb2n (BB 4556 2 18), %“ U0 D RE B KB DU Z-DU T SR il
FERERSN TS, 20X, EEEER X WL LTE ES e ﬂn@ S0

WLV — AV RESND,

UL, O IRV TH-Th, BV OWEREZ HETIEBESONTFEEL, BIELR)
HEBLTWDEDORHY, ZOHFBEDBMTZ [ UXE A EHEIL TODIERIE ) 2305
BA . EREMEEEESAIE A S 20 (88 35 52(0)) . SM0ITIT. BARBGICZIARES L TUVZRNAS,
RARG R —H )V F A (MLa) gk, BT MR, 70~ — 7N ZOFIRIC AL LSS,
ZOOVEBEZ OV T, Z D@ E D BEFESANC IS E MM AN E D BV EE T E S
TSRV, FOSKIBHEL QRO OV T, BB ESK OHLE D 5E
BB SNDEE ZBND,

2 EREBCEA IS LY —A0NE —EEBHE L BIEEE

WA EZ IS E SRV EEBALE XA THAID, Fo, WH OEFEWIT TH AN,

WIS AT EIE, TRk AU DR IBIB D728 | OFIT B LN EZEZRITE(TOZETHY, 3
TOMMBIOWMZEMITE 37 £ICN T HEEENA BIEBH T SRR G2 TEY,
DFEFNIFEESIL2 (B8 38 2R), thEEIT @Lﬁﬂ%ﬁﬁ$'1£JtLT ETAYSY AN f’*@a'?é%&t&k%
INFTLIRT LR B0\ (588 44 5R) , 7035, % 44 ZR\ZBITHEE B O E I, BIEIC
RENZIr AT D720 Tl M EBEM 2R E LB R L2054l oté;%*géfafmﬁn
DIFF AR5 Db EENHET A, BB TTE T A B L OWIZe i, (2) Mk Er=1x
O LZEr R GERL, (b) RAZIDEW-CITHERE R EEOR 2L BN T IEaE LR,
(c) kiR R D> > IR Z2 B D3 B OTEREICATHE T DI B LIS OV 2 D15 B 2 b 4 (d) EE
MBS 3 HOMOBBNCIEI BHEEZA->TNDH (B 39 &£ 1 1), Fo, FATR IO L4,

(2R3 D4k & Ao E AR B A ST L2 iud e b7en (R4 2 THB LU 3 1), il it ook

3 William L. Schachte, Jr., International Straits and Navigational Freedoms, 24 OCEAN DEVELOPMENT & INT’L L.
179, 190 (1993).

® S.N. Nandan & D. H. Anderson, Straits Used for International Navigation: A Commentary on Part 11l of the
United Nations Convention on the Law of the Sea 1982, 1989 BRIT. Y. B. INT'LL. 159, 195. f5O&IZBIL T,
KENTE BRI EE A — FINRE ER T OIEERD LT VRN EL, ZhbIZOWTh TSS DEA
7R LEER, ERYEEEE (IMO) 2L Jm&“?“’\%“(&%éé:i%ﬁb’@ V5, See, e.g., Schachte, supra note 5, at
193-94.
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R L UM ZE I, FRTOF ARV REFE LR BIREIZ 1T TRV (58 40
)o

VAR ENT BRI AL ORI ST LT, BB A E LRI T OB A ICENIEIC
Lo THATEREIT 2203 TED, () MITORERBLIOVE EAS@OFH ., (b) BRIZISITHIH,
T BEZEY) S DL DA B2 E OFEHEIC B3 2753 D Bh ik | BEE O], (o) DRIk,
(d) 15 EE OB, B, HAEZE, fAEREICEToHEITHD (B 42 55 1 TH) , ZhbHO
HE, WA RO THZERIRRIEE L 7o Td b2 (RS 2 ),

UL, TSR REOES HI EHE CIIEEEEHE) 12, EEM R ha— a5, HATOR
2RI EZEOBRHEIC OV T, FRNCHERD A EEEE I LV EREN 2T IR 6T
(8 41 45)  HUEOBE IR R E S ERRA BRI Z R T AL DIZRBITCVVD, ZhuE, MiATOHH
AT AT D IR E O — T E PN B (unilateral measures) D A REMEEHERR T D72 0D1Z78% T
BILTWAEEZ LN TWA, INEENL, S5, IEHER D LI BEEHaF 1L L Tides s,
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THE STRAITS USED FOR INTERNATIONAL NAVIGATION 86, 96 (Bayram Oztiirk & Resat Ozkan eds., 2002). % kit
RREE %I, TN —RMORIERINE LU WIERAIRYE = MEFOZE NIV ELRSNNR
UK AR AL, R E R LM T M — R HERFT 57 )% 7R L7Z, CHRISTOS L. ROZAKIS &
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3 FERENC A. VALL THE TURKISH STRAITS AND NATO 54-57 (1972); Anthony R. de Luca, Soviet-dmerican Politics
and the Turkish Straits, 92 POLITICAL SCIENCE QUARTERLY 503-524 (1997).

' yuksel Inan, The Current Regime of the Turkish Straits, 6 J. INT'L AFFAIRS (2001); Yiicel Giiglii, Regulation of the
Passage through the Turkish Straits, 6 J. INT’L AFFAIRS (2001). Both articles are available from Ministry of
Foreign Affairs, Republic of Turkey <www.mfa.gov.tr/>.

2 BEREDILE A EDA T, Casin, supra note 21, at 96.
3 JAMES T. SHOTWELL & FRANCIS DEAK, TURKEY AT THE STRAITS: A SHORT HISTORY 126-27 (1940).
1A, supra note 25, at 113.
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2 Rules for Ships Navigating in the Straits of Istanbul and Canakkale, supra note 39.
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Sea, IMO MSC 63/WP.5 (May 1994).

4 IMO MSC 62/23, para 7.23 (Sep. 1994).
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UNITED NATIONS CONVENTION ON THE LAW OF THE SEA

Signed at Montego Bay, Jamaica, 10 December 1982, in force as from 16 November 1994
Parties: 145 (as of 16 January 2004)

(extracted)

PARTII TERRITORIAL SEA AND CONTIGUOUS ZONE
SECTION 3 INNOCENT PASSAGE IN THE TERRITORIAL SEA
SUBSECTION A. RULES APPLICABLE TO ALL SHIPS

Article 26 Charges which may be levied upon foreign ships
1. No charge may be levied upon foreign ships by reason only of their passage through the territorial sea.
2. Charges may be levied upon a foreign ship passing through the territorial sea as payment only for specific services

rendered to the ship. These charges shall be levied without discrimination.

PART III STRAITS USED FOR INTERNATIONAL NAVIGATION
SECTION 1. GENERAL PROVISIONS

Article 34 Legal status of waters forming straits used for international navigation

1. The regime of passage through straits used for international navigation established in this Part shall not in other
respects affect the legal status of the waters forming such straits or the exercise by the States bordering the straits of
their sovereignty or jurisdiction over such waters and their air space, bed and subsoil.

2. The sovereignty or jurisdiction of the States bordering the straits is exercised subject to this Part and to other rules

of international law.

Article 35 Scope of this Part
Nothing in this Part affects:

(a) any areas of internal waters within a strait, except where the establishment of a straight baseline in accordance
with the method set forth in article 7 has the effect of enclosing as internal waters areas which had not previously
been considered as such;

(b) the legal status of the waters beyond the territorial seas of States bordering straits as exclusive economic zones or
high seas; or

(c) the legal regime in straits in which passage is regulated in whole or in part by long-standing international

conventions in force specifically relating to such straits.
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Article 36 High seas routes or routes through exclusive economic zones through straits used for international
navigation

This Part does not apply to a strait used for international navigation if there exists through the strait a route through
the high seas or through an exclusive economic zone of similar convenience with respect to navigational and
hydrographical characteristics; in such routes, the other relevant Parts of this Convention, including the provisions

regarding the freedoms of navigation and overflight, apply.

SECTION 2. TRANSIT PASSAGE
Article 37 Scope of this section
This section applies to straits which are used for international navigation between one part of the high seas or an

exclusive economic zone and another part of the high seas or an exclusive economic zone.

Article 38 Right of transit passage

1. In straits referred to in article 37, all ships and aircraft enjoy the right of transit passage, which shall not be
impeded; except that, if the strait is formed by an island of a State bordering the strait and its mainland, transit
passage shall not apply if there exists seaward of the island a route through the high seas or through an exclusive
economic zone of similar convenience with respect to navigational and hydrographical characteristics.

2. Transit passage means the exercise in accordance with this Part of the freedom of navigation and overflight solely
for the purpose of continuous and expeditious transit of the strait between one part of the high seas or an exclusive
economic zone and another part of the high seas or an exclusive economic zone. However, the requirement of
continuous and expeditious transit does not preclude passage through the strait for the purpose of entering, leaving
or returning from a State bordering the strait, subject to the conditions of entry to that State.

3. Any activity which is not an exercise of the right of transit passage through a strait remains subject to the other

applicable provisions of this Convention.

Article 39 Duties of ships and aircraft during transit passage
1. Ships and aircraft, while exercising the right of transit passage, shall:

(a) proceed without delay through or over the strait;

(b) refrain from any threat or use of force against the sovereignty, territorial integrity or political independence of
States bordering the strait, or in any other manner in violation of the principles of international law embodied in the
Charter of the United Nations;

(c) refrain from any activities other than those incident to their normal modes of continuous and expeditious transit
unless rendered necessary by force majeure or by distress;

(d) comply with other relevant provisions of this Part.

2. Ships in transit passage shall:

(a) comply with generally accepted international regulations, procedures and practices for safety at sea, including.
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the International Regulations for Preventing Collisions at Sea;

(b) comply with generally accepted international regulations, procedures and practices for the prevention, reduction

and control of pollution from ships
3. Aircraft in transit passage shall:

(a) observe the Rules of the Air established by the International Civil Aviation Organization as they apply to civil
aircraft; state aircraft will normally comply with such safety measures and will at all times operate with due regard
for the safety of navigation;

(b) at all times monitor the radio frequency assigned by the competent internationally designated air traffic control

authority or the appropriate international distress radio frequency.

Article 40 Research and survey activities
During transit passage, foreign ships, including marine scientific research and hydrographic survey ships, may not

carry out any research or survey activities without the prior authorization of the States bordering straits.

Article 41 Sea lanes and traffic separation schemes in straits used for international navigation

1. In conformity with this Part, States bordering straits may designate sea lanes and prescribe iraffic separation
schemes for navigation in straits where necessary to promote the safe passage of ships.

2. Such States may, when circumstances require, and after giving due publicity thereto, substitute other sea lanes or
traffic separation schemes for any sea lanes or traffic separation schemes previously designated or prescribed by
them.

3. Such sea lanes and traffic separation schemes shall conform to generally accepted international regulations.

4. Before designating or substituting sea lanes or prescribing or substituting traffic separation schemes, States
bordering straits shall refer proposals to the competent international organization with a view to their adoption. The
organization may adopt only such sea lanes and traffic separation schemes as may be agreed with the States
bordering the straits, after which the States may designate, prescribe or substitute them.

5. In respect of a strait where sea lanes or traffic separation schemes through the waters of two or more States
bordering the strait are being proposed, the States concerned shall co-operate in formulating proposals in
consultation with the competent international organization.

6. States bordering straits shall clearly indicate all sea lanes and traffic separation schemes designated or prescribed
by them on charts to which due publicity shall be given.

7. Ships in transit passage shall respect applicable sea lanes and traffic separation schemes established in accordance

with this article.
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Article 42 Laws and regulations of States bordering straits relating to transit passage
1. Subject to the provisions of this section, States bordering straits may adopt laws and regulations relating to transit
passage through straits, in respect of all or any of the following:
(a) the safety of navigation and the regulation of maritime traffic, as provided in article 41;
(b) the prevention, reduction and control of pollution, by giving effect to applicable international regulations
regarding the discharge of oil, oily wastes and other noxious substances in the strait;
(c) with respect to fishing vessels, the prevention of fishing, including the stowage of fishing gear;
(d) the loading or unloading of any commodity, currency or person in contravention of the customs, fiscal,
immigration or sanitary laws and regulations of States bordering straits.
2. Such laws and regulations shall not discriminate in form or in fact among foreign ships or in their application have
the practical effect of denying, hampering or impairing the right of transit passage as defined in this section.
3. States bordering straits shall give due publicity to all such laws and regulations.
4. Foreign ships exercising the right of transit passage shall comply with such laws and regulations.
5. The flag State of a ship or the State of registry of an aircraft entitled to sovereign immunity which acts in a manner
contrary to such laws and regulations or other provisions of this Part shall bear international responsibility for any

loss or damage which results to States bordering straits.

Article 43 Navigational and safety aids and other improvements and the prevention, reduction and control of
pollution
User States and States bordering a strait should by agreement co-operate:
(a) in the establishment and maintenance in a strait of necessary navigational and safety aids or other improvements
in aid of international navigation; and

(b) for the prevention, reduction and control of pollution from ships.

Article 44 Duties of States bordering straits
States bordering straits shall not hamper transit passage and shall give appropriate publicity to any danger to
navigation or overflight within or over the strait of which they have knowledge. There shall be no suspension of

transit passage.

SECTION 3. INNOCENT PASSAGE

Article 45 Innocent passage
1. The regime of innocent passage, in accordance with Part I1, section 3 shall apply in straits used for international
navigation:
(a) excluded from the application of the regime of transit passage under article 38, paragraph 1; or
(b) between a part of the high seas or an exclusive economic zone and the territorial sea of a foreign State.

2. There shall be no suspension of innocent passage through such straits.
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PART XII PROTECTION AND PRESERVATION OF THE MARINE ENVIRONMENT
SECTION 7. SAFEGUARDS
Article 233 Safeguards with respect to straits used for international navigation
Nothing in sections 35, 6 and 7 affects the legal regime of straits used for international navigation. However, if a
foreign ship other than those referred to in section 10 has committed a violation of the laws and regulations referred
to in article 42, paragraph 1 (a) and (b), causing or threatening major damage to the marine environment of the straits,
the States bordering the straits may take appropriate enforcement measures and if so shall respect mutatis mutandis

the provisions of this section.
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Tasks and Problems of the Marine Electronic Highway (MEH)

October 2003

1 The integrated system of the Marine Electronic Highway aims at enhancement of efficient
marine traffic and navigational safety by providing information on a real-time basis to
navigation officers of ships by integrating navigation support information such as atmospheric
and sea condition, navigational warnings, and navigational chart updates; operation support
information such as port condition and physical distribution status; and in addition, ship traffic
information such as automatic ship identification systems, and to superpose these information
on the electronic chart information display device.

2 Traffic congestion in Straits of Malacca and Singapore is reaching its limits. There is no
option but to think that the traffic volume there will surpass capacity in the near future. At
present, the traffic volume of tankers bound for Japan is not increasing, the volume toward
other countries is increasing, which has grown to correspond to the volume destined for Japan.
According to the IEA’s World Energy Outlook of oil demand for 2003 published (*) in
September last year, China’s import will be two to three times as much as that of Japan in 2030.
The volume of imports of other Asian countries is predicted to expand as well. Accordingly,
the traffic density passing through the Straits of Malacca and Singapore may become massive.
One must remember what is said that once an accident has happened with a tanker, irrespective
of its size, one accident causes 10 billion dollar worth of damage. In addition to this, it is
known that the number of containers coming in and out of Singapore and Malaysia is
increasing. It is necessary to rely on the assumption that there will be a big change in the
future.

*indicates the Source-“IEA’s World Energy Outlook 2002.”

3 Therefore, it is important that the mariners steering ships are provided with information on
real-time basis, but assuming the above circumstances, it is easily seen that the future will bring
such problems as providing of information alone cannot resolve. In other words, it is
probable that such an idea as a scheme of alternate route by way of Lombok-Makassar, or a

measure to be taken for the Isthmus of Kra, would emerge in due time.

4 Therefore, it is the appropriate time for research and study of the MEH project in the following
respects:
(1) To establish specific tasks for development into business

(2) For that, to structure a legal framework of the purpose of cooperation among the littoral



countries of the Straits of Malacca and Singapore, the nations concerned with ship traffic,
and the users who benefit by passage; and to make clear the assignments and roles that
would be played by those concerned.

(3) To explore technical problems on both the transiting vessels and shore support to improve
safety, in light of economic and technological feasibility (to determine the extent and scope
of what should be done and together with the technical requirements and to make
feasibility study on cost performance)

(4) To make further survey on the traffic density and transport capacity

5 It is hoped that advancement of the MEH initiative will eventually contribute to improving the
safe navigation of the ships passing through the Straits of Malacca and Singapore, and to

reducing traffic volume.
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