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Introduction

In March of 2017, a Chinese marine research ship was spotted that stayed in the water area over the
Benham Rise off the eastern part of Luzon Island on the extended continental shelf of the Philippinesl.
It is not clear whether the ship was conducting marine scientific research. On March 10, in relation to
this case, the Philippine Department of Foreign Affairs expressed concern about the existence of
Chinese research ships often observed over the Benham Rise and issued a statement requesting that
the Chinese government should explain about the circumstances under which such ships were sent to
the water area’. In response to this statement, a spokesperson of the Chinese Ministry of Foreign
Affairs said on the same day, when asked by a news reporter about the affair mentioned above, that
the said vessel was just navigating in the water area and that it was not engaged in any other 0perations3.
Since 2015, it had been reported that there were cases in which Chinese marine research ships were

often observed in the same water area’. The Benham Rise constitutes the greater part of the extended
g p

1 ABS-CBN NEWS on March 9, 2017, http://www.news.abs-cbn.com/nws/03/09/17/Chinese-
survey-ship-spotted-in-benham-rise.

2 Press Release 10 March 2017, http://dfa.gov.ph/statements-and-advisories.

3 Foreign Minister Spokesperson Geng Shuang’s Regular Press Conference on March 10, 2017,
www.fmpre.gov.cn/mfa_eng/xmfw_665399/s2510 665401/2511_665403/t1444983.shtml.

4 Although China has tried many times to seek permission to conduct scientific research on Benham
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continental shelf of the Philippines. It has been pointed out since early on that there may be large
deposits of oil and natural gas under the Benham Rise, and the waters over the Benham Rise also have
abundant marine living resources. For this reason, on April 8, 2009, in accordance with Article 76,
paragraph 8 of the United Nations Convention on the Law of the Sea and Annex II of the Convention,
the Philippine government submitted information on the limits of the continental shelf to the
Commission on the Limits of the Continental Shelf (CLCS) in order to exercise its sovereign rights to
the Benham Rise as well as the 200-nautical-mile conventional continental shelf’. On April 12,2012,
CLCS made recommendation on the application of the Philippine government. On July 17 of the same
year, following the recommendation, the Philippine government deposited charts and relevant
information describing the outer limits of the continental shelf beyond 200 nautical miles with the

Secretary-General of the United Nations in accordance with Article 76, paragraph 9°.

Rise from the Philippine government, it has been refused every time because the research project does
not include any Philippine scientists. Business World Online, May 12, 2017,
http://www.m.bworldonline.com/m_content.php?

5 For the organizational structure of the Commission on the Limits of the Continental Shelf and the
procedures for review, please refer to the following materials: “Definition of Continental Shelf and
Issues Surrounding Demarcation —from the Truman Proclamation to the United Nations Convention
on the Law of the Sea(Tairikudanan no teigi to gennkai kakutei no kadai)” by Norio Tanaka; and “The
Influence of Landmark Cases in the Law of the Sea(Kaiyoho no syuyoujirei to sono eikyo)” edited by
Tadao Kuribayashi and Takane Sugihara, Yushindo Kobunsha, 2007, pp. 228-234.

6 United Nations Headquarters, Deposit by the Philippines, pursuant to article 76, paragraph 9, of the
Convention, of a chart and relevant information, including geodetic data, permanently describing the

outer limits of its continental shelf, 17 July 2012.
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Chart1: Image of the Seabed
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Source: Japan Coast Guard Annual Report 2008

If it is assumed that the Chinese ship was carrying out marine scientific research on the Benham
Rise, it follows that the research ship was on the high seas even if it was engaged in a survey of the
extended continental shelf. Aren’t there fears that any problems arise from this situation under
international law? The present paper examines this issue while analyzing discussions about this

question.
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Chart2: Extended continental shelf of the Philippines
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Source: The outer edge of the continental margin in the Benham Rise Region, determined in
accordance with the rules of Article 76 (4)(a)(i) of UNCLOS and the Scientific and Technical

Guidelines of the Commission on the Limits of the Continental Shelf.’

1. Legal nature of the extended continental shelf
(1) Difference from the 200-nautical-mile continental shelf

In the first place, the Benham Rise, which is taken up as an issue in this article, occupies the majority
of the continental shelf of which the Philippine government applied for extension. If the basic points
are organized for discussion, are there any differences between the legal nature of the 200-nautical-
mile conventional continental shelf and the one beyond 200 nautical miles?

Article 76 of the U.N. Convention of the Law of the Sea defines the continental shelf, stating that
the continental shelf of a coastal State comprises the seabed and subsoil of the submarine areas that
extend beyond its territorial sea throughout the natural prolongation of its land territory to the outer
ridge of the continental margin. Therefore, if the continental margin continues beyond 200 nautical
miles, the seabed concerned is interpreted as being considered as part of the State’s continental shelf.

If based on this definition, however, only a particular state can establish a vast continental shelf if its

7 Executive Summary of the Recommendation by the Commission on the Limits of the Continental

Shelf, p. 21.
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continental margin stretches infinitely, and this is not fair. For this reason, limits are set for the range
of continental shelves®, and there are exceptions to such limits if, like the Bay of Bengal, the sea area
concerned has a unique seabed’.

From a geographical or geological point of view, there seems to be no basic difference between the
200-nautical-mile continental shelf and the one beyond 200 nautical miles. Aren’t there, then, any
differences between the two from a legal point of view? Article 82 is frequently taken up when
discussing the relationships between the two. The article obligates coastal States to pay or contribute
through the International Seabed Authority (ISA) a certain percentage of volumes or amounts
produced when exploiting non-living resources of the extended continental shelf beyond 200 nautical
miles, and ISA distributes them to member states on the basis of equitable sharing criteria. In other
words, all profits earned from the exploitation of the 200-nautical-mile continental shelf belong to the
coastal state concerned, but this does not apply to the extended continental shelf. This sometimes raises
doubts about whether the two are of the same legal nature'®. The article, however, is considered as
reflecting a compromise between states which are concerned that the extension of the continental shelf
causes the deep seabed to be decreased and those which claim continental shelves beyond it''.
Furthermore, article 142 indicates that resources stretching over the extended continental shelf and the
deep seabed beyond shall be explored and exploited by ISA while paying proper attention to the rights
and legitimate interests of coastal States and that ISA is required to obtain the prior consent of the
States. This suggests that the extended continental shelf is covered by the sovereign rights of coastal
states'”. In fact, in the dispute over the delimitation of maritime boundaries in the Bay of Bengal in
2012, the decision stated that there was no difference between the 200-nautial-mile continental shelf

and the one beyond 200 nautical miles as stipulated in Article 77, Paragraphs 1 and 2 and that coastal

8 Article 76, Paragraph 4.

9 Article 76, Paragraphs 5 and 6.

10 For example, Churchill and Lowe, quoting from Article 82, pointed out that the rights coastal
countries can exercise with regard to extended continental shelves shall be considerably restricted in
comparison with those with regard to continental shelves within 200 nautical miles. R. R. Churchill
and A. V. Lowe, The Law of the Sea, 31 Edition, Juris Publishing, 1999, pp. 156, 157.

11 S. N. Nandan and S. Rosenne edt, United Nations Convention on the Law of the Sea 1982, A
Commentary, vol. 2, Martinus Nijhof, 1993, p. 932.

12 “Application and Exercise of Domestic Laws on Extended Continental Shelves(Enchotairikudana
niokeru kokunaihorei no tekiyou * sikkou)” by Kentaro Nishimoto in “Research for Issues on Maritime
Law Enforcement Activities(Kaijohosikkoukatsudo nikansuru syomonndai no
tyosakenkyuhoukokusyo)” by Japan Coast Guard Academy Center for Research in International
Marine Policy, March 2015, pp. 78 and 85.
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states were allowed to exercise their sovereign rights over the entire continental shelf'”.

(2) Measures taken by the Philippine government for the extended continental shelf

The previous section analyzed the legal nature of the 200-nautical-mile continental shelf and the
one beyond 200 nautical miles, and as a result, it became clear that notwithstanding the provisions of
Article 82 in particular, there is no difference between the two. What action did the Philippine
government take in this issue under international and domestic laws in order to claim its sovereign
rights to the Benham Rise against other states, including China?

Procedures for extending the continental shelf were mentioned at the beginning of the article but

are summarized in this section again, including related provisions, as follows:

Article 76, paragraph 8: “Information on the limits of the continental shelf beyond 200 nautical miles
from the baselines from which the breadth of the territorial sea is measured shall be submitted by the
costal State to the Commission on the Limits of the Continental Shelf... The Commission shall make
recommendations to coastal States on matters related to the establishment of the outer limits of their
continental shelf. The limits of the shelf established by a coastal State on the basis of these
recommendations shall be final and binding.”

paragraph 9: “The coastal State shall deposit with the Secretary-General of the United Nations charts
and relevant information, including geodetic data, permanently describing the outer limits of its

continental shelf. The Secretary-General shall give due publicity thereto.”

A state intending to extend its continental shelf should establish the outer limits of its extended
continental shelf based on the recommendations made by CLCS, and the extended continental shelf
thus established is final and binding. The point at issue here is whether the recommendations made by
CLCS are legally binding under international law and what the establishment by a coastal state of the
outer limits of its continental shelf means.

Since early on, the predominant view has been negative toward whether the recommendations made
by CLCS were legally binding14. One of the important bases for that is that the limits of the extended
continental shelf are not confirmed by the recommendations of CLCS alone. But it cannot be said that
these recommendations do not have any meaning. Paragraph 8 stipulates that the limits of the extended

continental shelf shall be final and binding if they are established by the coastal State on the basis of

13 Dispute concerning Delimitation of the Maritime Boundary between Bangladesh and Myanmar in
the Bay of Bengal (Bangladesh / Myanmar), Judgement, para. 362.

14 For example, see O. Jensen, The Commission on the Limits of the Continental Shelf, Brill, 2014,
p.- 94.
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CLCS’s recommendations. Worded differently, it is not obligatory to follow CLCS’s recommendations,
but if they are followed, the limits of the shelf established on the basis thereof can be considered as

>. On the other hand, it is not necessarily clear what the

effective as publicly authorized ones'
establishment by a costal state of the limits of its extended continental shelf after CLCS’s
recommendations means in concrete terms. In general, it is interpreted as meaning a declaration by
the state, the enactment of its laws and ordinances, and so forth, but details are not certain.

With respect to this matter, the Philippine government received the recommendation from CLCS.
But it is somewhat doubtful whether the government has established the limits of its continental shelf
based on such recommendation. As mentioned at the beginning of this paper, after receiving the
recommendations, the government deposited charts and relevant information describing the outer
limits of its continental shelf beyond 200 nautical miles with the U.N. Secretary-General in accordance
with Article 76, paragraph 9'® but as far as the author investigated, it does not seem that the
government took measures related to the limits of the continental shelf---for example, the revision
thereof---under domestic law. Even if the Philippine government has taken certain measures under
domestic law, opinion is divided today about whether that prevents third countries from raising
objections to the extended continental shelf claimed by the government”. Furthermore, some experts
are of the opinion that if a third country disputes the legal status of the extended continental shelf, the
provision that the established limits of the extended continental shelf are final and binding does not
have a crucial meaning'®. As described above, with respect to how to establish the limits of the

extended continental shelf, many points are still left unclarified, and therefore, if a third country

15 “Procedural Issues Arising from Extension of Continental Shelves(Tairikudanan no enshin wo
meguru tetudukitekimondai)” by Mamoru Koga in The Seinan Law Review, vol. 42, 3/4 combined
issue, p. 53.

16 Roach and Smith pointed out that Article 76, Paragraph 9 was intended to promote stability for
developers and minimize disputes. J. A. Roach and R. W. Smith edt, Excessive Maritime Claims, 31
Edition, Martinus Nijhoff, 2012, p. 190.

17 MacDorman is against binding other countries as well. T. L. MacDorman, “The Role of the
Commission on the Limits of the Continental Shelf: A Technical Body in a Political World”, The
International Journal of Marine and Coastal Law, vol. 17, p. 315.

18 Professor Kanehara pointed out that even if the extended continental shelves were demarcated
according to Article 76, Paragraph 8, there would be potential dispute over the demarcation among
third countries. “Discussion over Demarcation of Continental Shelves beyond 200 Nautical Miles(200
kairi wo koeru tairikudana no genkaisettei wo meguru itikosatsu)” by Atsuko Kanehara in
“International Law of Maritime Boundary Delimitation(kaiyokyokaikakutei no kokusaiho)” by Shinya
Murase and Junichi Eto, Toshindo, 2008, p. 117.
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disputes the legal status of or raise objections to the established limits of an extended continental shelf,
it would be necessary to give consideration to such disputes or objections separately. But the Chinese
government’s response to the Philippines’ extended continental shelf is clear. The reason is that at the
regular press conference held on March 14, a spokesperson of the Chinese Ministry of Foreign Affairs
emphasized that China completely respected the Philippines’ sovereign rights over the Benham Rise

and that it did not dispute them at all"’.

2. Marine research activities over the extended continental shelf and enforcement measures
taken by coastal states

It is still somewhat unclear whether the Philippine government has established the limits of its
extended continental shelf, but as long as the Chinese government has acknowledged the Philippines’
rights to the extended continental shelf, there is no doubt that Chinese government regards the
extended continental shelf as the Philippines’ one. Therefore, the following section organizes some

points disputed over marine scientific research over the extended continental shelf.

(1) Draft history of Article 246, paragraph 6

Article 246, paragraph 2 stipulates that marine scientific research in the exclusive economic zone
and on the continental shelf shall be conducted with the consent of the coastal State. In principle,
however, coastal states must grant their consent if such research is conducted exclusively for peaceful
purposes and in order to increase scientific knowledge of the marine environment for the benefit of all
mankind®’. In some cases, however, coastal states may withhold their consent at their discretion, and
these four cases are prescribed in paragraph 5 of the same article. And then comes paragraph 6, which

provides for extended continental shelves as follows:

Article 246, paragraph 6: “Notwithstanding the provisions of Paragraph 5, coastal States may not
exercise their discretion to withhold consent under Subparagraph (a) of that paragraph in respect of
marine scientific research projects to be undertaken in accordance with the provisions of this Part on
the continental shelf, beyond 200 nautical miles from the baselines from which the breadth of the
territorial sea is measured, outside those specific areas which coastal States may at any time publicly
designate as areas in which exploitation or detailed exploratory operations focused on those areas are
occurring or will occur within a reasonable period of time. Coastal States shall give reasonable notice

of the designation of such areas, as well as any modifications thereto, but shall not be obliged to give

19 Foreign Minister Spokesperson Hua Chunying’s Regular Press Conference on March 14, 2017,
http://www.fmprc.gov.cn/mfa_eng/xwfw_665399/s2510 665401/2511_665403/t1445676.shtml.
20 Article 246, Paragraph 3.
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details of the operations therein.”

As their text shows, this provision should be interpreted as constituting an exception to paragraph
5. The characteristic of the provision is, above all, that whether costal states can grant their consent is
determined by whether they do so inside or outside “those specific areas” which they may at any time
publicly designate as areas... within a reasonable period of time. This is, however, largely attributed
to the somewhat mysterious discussions held before paragraph 6 was added. It was in the United States’
August 1978 proposal for revision of the Informal Composite Negotiating Text adopted in 1977 that
the content of provision in paragraph 6 was presented for the first time in the discussions at the Third

U. N. Conference on the Law of the Sea.

“Articles 249 and 250 shall apply mutatis mutandis to marine scientific research that is of direct
significance for the exploration and exploitation of the natural resources of the continental shelf
beyond 200 nautical miles from the baselines from which the breadth of the territorial sea is

21
measured.”.”

The U.S. did not make clear circumstances under which it submitted such a proposal, but in
September 1978, it made a similar proposalzz; in the August 1979 report of the chairman of the Third
Committee, as part of its opinion about the revision of Article 246 in the Informal Composite
Negotiating Text Revision No. 1, the U.S. stated that a provision of research over the continental shelf

beyond 200 nautical miles should be included®.

“(b) The exercise by the coastal State of its discretion under article 246, paragraph 4 (a), shall be
deferred and its consent shall be implied with respect to marine scientific research projects undertaken
outside specific areas of the continental shelf beyond 200 miles, from the baselines from which the
breadth of the territorial sea is measured, which the coastal State has publicly designated as areas in
which exploitation or exploratory operations, such as exploratory drilling, are occurring or are about
to occur;

(c) The coastal State shall give reasonable notice of such areas.”

21 R. Platzdéder ed, Third United Nations Conference on the Law of the Sea: Documents, vol. 11,
Oceana Publications, 1986, p.118. Hereinafter cited as Platzoder.

22 [bid.,vol.10, p. 361,362.

23 The Official Records of the Third United Nations Conference on the Law of the Sea, vol. 12, p.
114. Hereinafter cited as UNCLOS I11.
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After this proposal, various states actively submitted proposals at the informal meeting of the Third
Committee, but the opinions of states were divided about whether coastal states could refuse to grant
their consent at their discretion inside or outside those specific areas which they might designate.
While states such as Brazil and Pakistan®* proposed that coastal states could not exercise their
discretion to grant consent inside “specific areas,” states such as the Philippines and Uruguay25
proposed that coastal states could not do so outside “specific areas.” Later, they agreed on the proposed
Article 246, paragraph 6 in the report of the chairman of the Third Committee in 1980 that coastal
states could not exercise their discretion to grant consent outside “specific areas”®,” and this gave rise
to the current Article 246, paragraph 6. The intentions of the U.S. which made the proposal in which
paragraph 6 has its origin is not clear, but one of the possible reasons is that the U.S. intended to
maintain a certain degree of freedom for marine research over the continental shelf beyond 200
nautical miles”’. Contrary to the intentions of the U.S., however, a provision of “specific areas” in
which coastal states can decide whether they should grant their consent at their discretion to research
that has direct effects on the exploration and exploitation of natural resources was added to paragraph
6. In other words, this addition indicates that coastal states cannot exercise their discretion to grant
consent outside such specific areas. At first glance, this seems to mean that marine research can freely
be carried out in vast areas, but specific areas can freely be designated by coastal states, and moreover,
there is no mention of the breadth of specific areas™.

In this matter, there is no information that the Philippine government designated specific areas as
stipulated in paragraph 6. This means that even if marine scientific research by China directly affects
the exploration and exploitation of natural resources, the Philippines cannot refuse to grant its consent

at its discretion.

(2) Measures taken by coastal states

As long as the Philippine government has not designated specific areas, other states can conduct
marine scientific research under more relaxed regulations than over the 200-nautical-mile continental
shelf. In that case, research ships are considered to be in the high seas while conducting research over

the extended continental shelf. If they violate any of the coastal state’s laws and regulations, could the

24 Platzoder, op cit., p. 392.

25 Ibid.

26 UNCLOS 111, vol. 8, p. 81.

27 M. Gorina-Ysern, An international regime for marine scientific research, Transnational Publishers,
2003, p. 313, footnote 118.

28 J. Mossop, The Continental Shelf beyond 200 Nautical Miles, Oxford University Press, 2016, p.
165.
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state take relevant enforcement measures®’?

As mentioned earlier, there is no difference between the legal nature of the 200-nauitical-mile
continental shelf and that of the extended continental shelf. If so, laws and regulations that are
applicable to the 200-nautical-mile continental shelf would be applied to the extended one. Even if
waters over the extended continental shelf are the high seas, there would be no major problem with
the application or enforcement of domestic laws and regulations if it is objectively judged that the ship
concerned is conducting research on the extended continental shelf or the like®. In fact, there are a
few states which stipulate measures to be taken for foreign ships in the high seas over the extended
continental shelf in their domestic laws and enforce such laws®". However, since it is assumed that
many of the marine scientific research projects are carried out mainly by warships or government ships
because they are implemented by armed forces or government agencies, coastal states must consider
immunities to be granted to such vessels or ships when they enforce laws and regulations if any of
them is violated®. For this reason, it is expected that measures that can actually be taken by coastal

states shall be extremely limited.

Conclusion

The foregoing sections discussed the legal nature of the extended continental shelf and marine
scientific research conducted there. As a result, it became clear that basically, the extended continental
shelf has similar legal status to that of the 200-nautical-mile continental shelf and that if marine
scientific research is conducted there, regulations are applied to it in the same way as to marine
scientific research over the continental shelf within 200 nautical miles even if the ship is in
international waters over the extended continental shelf. But from the viewpoint of marine scientific
research, it emerged that substantial restrictions may be imposed on research conducted over the
extended continental shelf depending on how the coastal state establishes “specific areas” as stipulated
in Article 246, paragraph 6. In any event, only a small number of states have so far established
extended continental shelves on the basis of CLCS’s recommendations, and what problems marine
scientific research there causes depends greatly on laws and regulations that will be enacted by coastal

states in the future and enforcement measures taken thereby. Fortunately, on September 12, 2014,

29 Refer to the following article for enforcement actions taken against foreign ships conducting
marine  scientific  research. “Marine  Scientific Research in  Exclusive Economic
Zone(haitatekikeizaisuiiki ni okeru kaiyo no kagakutekistyosa)” by Jun Tsuruta, Maritime
Transportation Research(kaijikotsukenkyu), vol. 64, pp. 67-70.

30 Kentaro Nishimoto, op. cit., p. 79.

31 Cases in the U.K. and New Zealand have been confirmed. Mossop, op cit., pp. 208-211.

32 Articles 95 and 96.
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following the recommendations of CLCS on April 27, 2012, the Japanese government laid down the
Cabinet Order on Prescribing the Areas of the Sea under Article 2, Item (ii) of the Act on the Exclusive
Economic Zone and Continental Shelf for the purpose of extending Japan’s continental shelf, and on
October 1 of the same year, it enforced it. The recent example of the Benham Rise is highly significant
in that it aroused interest in marine scientific research as it is expected to be conducted over extended
continental shelves in the future and that it attracted public attention to the necessity of legislation on

the part of coastal states.

This study constitutes part of the results of the Council for Science, Technology and Innovation’s
Cross-ministerial Strategic Innovation Promotion Program “Next-generation technology for ocean
resources exploration.”

Discussions in this article represent the author’s personal opinions and do not represent the opinions

of organizations and institutions with which he is affiliated.
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