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SAR 4549 & B A D EGE
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2 ZOMOHEHERENEY 5 EEREK

1 1.1 "Shall™ is used in the Annex to indicate a provision, the uniform application of which by
all Parties is required in the interest of safety of life at sea.
2 1.2 "Should" is used in the Annex to indicate a provision, the uniform application of which
by all Parties is recommended in the interest of safety of life at sea.
3 Bl A LKEE, BHBEBIOLODONERBA~NDEAL, B - ERAECOVTEAFREDHR
EARBETHIN, BROBECEHFANDETHD LEDUFELE>TWD, THE
COMMANDER'S HANDBOOK ON THE LAW OF NAVAL OPERATIONS EDITION JULY
2007,INWP1-14M], para. 2526.
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EBRE E OWEEESITICRIT 2R ITHERE
Use of Force in Maritime Law Enforcement under Public

International Law

Abstract: In their law enforcement operations at sea, the interceting vessels may use
weapons and other means of coersion to stop, board and inspect the private vessels in
suspect of a breach of their national criminal or administrative laws. The salient features
of use of force in MLE, especially, the inequality between the intercepting and the
intercepted vessels, differentiatiate it from use of force by police on land. The lawfullness
and legitimacy of use of force in MLE is mainly governed by customary rules of
international law, which were clarified in the jurisprudence of international courts and
tribunals. In the Saigas case, a leading case on the law of use of force in MLE, the ITLOS
elaborated and applied the following basic principles, namely, the principles of
unaviodability, reasonableness and necessity, and due respect for humanity. In the East
China Sea, their exist between China and Japan disputes over territorial sovereignty,
maritime delimitation, and other disputes arising out of these outstanding disputes. The
Parties resort to MLE in an attempt to strengthen their own claims and positions in the
disputes. Under public international law, pending an eventual solution of these disputes,
both Sides are obliged do less in respect of unilateral and provocative MLE activities;
meanwhile, they should do more in respect of a better coordination of their policies on
MLE in the East China Sea.

Key words: Use of force, Maritime Law Enforcement, Lawfulness and Legitimacy,
International Jurisprudence
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journals. He may be reached by email: konglingjie@whu.edu.cn.
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Use of Force in Maritime Law Enforcement under Public
International Law

[F]7% 2 / Outline for discussions]
—. WA TR 2 AT D IE #E/ defining use of force
in MLE

(—) WEEEHIT O E# / defining MLE

1. VBEE/ME RVEHAT (maritime law enforcement): VAV [E O TEBI THE RS 23 B
BN 31T DALIRDI GE DI DAT 2 XUTATBOEIET 241260 L Calg U 2 BAEE
BATIHED,

2. EHITOFER (subject of MLE): FEfE TH D A[REMENH 0 | WF FEEER,
FHNIE DOMAEHTH>TH LW,

3. EHUTOEIKR (object of MLE): ik, 7 12 U XA M) 3 2 Bl
R, ANFIEHE. BREETE, NEBR. NEHR, EEY R & ERRESUTE
NOTHE, ATBAEIZER T DIEEIOR Y KEE D,

4. IEHATOXE: (target of MLE): JLIRANGEIOIL D XL 22 P M
(TR i B OME N

5. {EHUT O (geographic scope of MLE): InVEENFHEZ AT 5 H
DA, B EN T - HERZ AT 5 UTEEEZ F9k3 2 PJEM AR Kl & OF
KEEM 72 & o, HEEBEEOFRPER LM TH L5 IR H Y . B
DEMENIEEMELZA L WAETHLAEELH S,

6. IEBITOHI (aim of MLE): JLIRNEEOAL D SUTIEE 72 A 2 FHLIE
L. B ZATV, EETAORREE 2 H0 - R U, BRI O3 E A &
AR L. BEOFIEXIIATEICE T 5154 - IBRZHITT 5,

7. EPUTOFE (means of MLE): FEHIAY21TE X OCREOMEH &2 =T
SR 72 TED,

() WEEPITIZEB T 2 B 11T OFF{# /salient features of use of force in
MLE

L WEPRESITICRT DA TR & [EERBATR IS I 1 D A EN I 2 AT
/Use of force in MLE vs. Use of force against other States in international relations
WEFEEBATIC R T 2T & EFER O EERRBER IS T 2RI EICIIAH
FIZREWN S 5o B (TR E 23 B N B 4 5 [E BRIEICfE V., JLIR
BRI D SUTELE L AA M e OE NS L THEREZHIT T 2 50T, AHE
W3 B EROITHICET 5. —F, BEFEIC I DB OEISHT 2K
JTETH Y . —EBROR NERICED S, WEIEEERE R 2<RRD
R - BN S <

1 This Outline serves soley as a background document for faclitating further discussions at the Seminar to be held in
Toyko on 2-4 March 2018. Please do not cite ot quote. The author may be reached by konglingjie@whu.edu.cn.
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2. WEEEHITICRIT 2T & BRI L Db ETOEIITICRIT 2170
1714 /Use of force in
MLE vs. Use of force by police on land

MEPER U TIIARE IS ITERIT AR U, S, 1 R A &R
ITHERE e OB X 2 PR SUSRAA A K QML R4 D BELAE . BRfR, $ i
BT LR IATHEIC DN T, FHNE LT EOBEEOEFITITENC R T 21
FTATREORFN LS A AEH LT e 6720, LI L6, AR
TR 2N MG EIERAT CEE S 2R, B9 2 B e OVl B 321 K o ke
ETOERT L IFINT RO BEREVRH D,

3. WFEEBITICRT 2B 1T O 72 K58/ salient features of use of force in
MLE

EHATHEB /PRI TG 2 5 0, L0 BWIEiZ2i 2 TR v | IEPIT
T DM, BRIE S D M EE MBI 72 12 8 5 [inequality between the entity
which enforces the law and the object of the enforcement action]. E{ETT 2 D3 EE04L
DA MERATA L OEFIT A ICHOE L TR 2 L 52 LiddbE0 72
W, EBATIROEZR BIIR, BET AP RO MAROMLE - 451k Rk, B
HTH D, EPITIBRICEW T, EPITINIEET A DN S A MO
1k AFIEZRB DDA THY | BFEITTITHILTE T, E4 I L TillEzE
NSRS

T EEESITICR I 2RI TR B S EERIE O L — L

/Norms governing use of force in MLE

(—) E72RE/key issues

WEEHITICBT DR IATEEIL, B2 EITRDEITE LSS0, 5 i2m
M L CRAZBITHET D0, &) 2 0O EOEICEIZEDL S,

BARBIZR D & WEESITICR T 2 0TI BEE 2 RIEIZ IR LA R 232
Foins,

1. BT O EIEME DR RE /lawfulness of use of force

FATEBITH . BB LK O B EHITIRR IS W TE I 2476 LG 2 2,
WAATHE 2[RIk T & 5720, AT UM TIE TR WD L, DFE Y,
RITENGEEZIHZ THDEDNENTHY . ZOZ ENFE—ICEERME
Th D,

2. RIATEE DA B D /& /legitimacy of use of force

BTN EEEEZ R A TWD EHEET HZ N TEILELTYH, xS
IR IATHEOEEME & W ) FBEICE R T 5, DF D EPITHE P ERITIRE
WZBW TR D ZITHET OMER D720y, Fhe LIZBWTEH L TWh o EEIZ
PE> Tz, B Lol 2 E IS B CTh - 720y, Ik SNz
2 EZOFRMEOEMDLZEZHJIZEBRE L T, BTHEO TR Y
FERIZE S TELDAREEND DHERICAE I O Th 72, RIITHE O
FEVIBHIE S U2 DWW TR DI DAL TE UTIBIEIT A I K A faFEOREIC RS
ICDThoTeh7eEThsL, RIATHEOEIEMEORENRR L%, i
TR E L C ERDOEBRIEOREZZBET DI VNEND D,
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(=) E72EBREDOE]R /main sources of international law
MEEEPITICR T 2 RIATHIZ B4 2 OCEBE IR IZ I8 H S T8
53 (less well developed). FEIZEEHMF] (international jurisprudence) TIZAL S
AT IEEERRE (customary international law) (2 X > TR I N TER Y | BiRER
TAR SN TV B FHNCIE the principle of unavoidability. the principle of
reasonableness & T the principle of necessity 237 £4L5, Z 4 5 EHNTOBEIE
(ambiguous) T. BAMEME & BEMEIC R T 5, BARMZREEO S TIE, niEE
DIEPITIRBNIE 2 12 L CHEOERXIIA NV —T v T~ =2 T IUHE
W ERUTE D BRI E 2 OZRIEIZB W T, B TROEITHET 50 KD
AZ L CRAZATHET 202 RE L TV D,
1. B SCEFRYE / conventional rules of international law
-1982 - TELEUFLEIESK ) - M2 BHI 72 U /The 1982 United Nations
Convention on the Law of the Sea (UNCLOS) does not contain clear rules on the use of
force in MLE.
-COLREGs, the SOLAS: #ifT. Em D223 5 B /relevant rules
on navigation

and life security
-NHE/ NIEESHI [human right/humanitarian law]: A= fivHE D GE
/safeguarding right to life, AJEAY724% V> /humanitarian treatment

7 b —EE / soft rules: Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials, Adopted by the Eighth United Nations Congress on the Prevention of
Crime and the Treatment of Offenders, Havana, Cuba, 27 August to 7 September 1990.

2. P8 [E BE 7% /customary international law . % ] 5l /international

jurisprudence

Saiga % /Saiga case decided by the ITLOS in 1999, leading international case on the use
of force in MLE:

-Key facts

The case concerned the arrest of the Saint Vincent-flagged oil tanker Saiga by two
Guinean patrol boats in the Gulf of Guinea on 28 October 1997.

Without first issuing any signals or warnings, and in the absence of any resistance from
the oil tanker, one patrol boat had fired gunshots at the Saiga with live ammunition. Once
on board, Guinean officers had fired indiscriminately on the deck with their weapons and
used gunfire to stop the ship’s engine, ascribing ‘little or no importance to the safety of the
ship and the persons on board’.

-Core contentions

Saint Vincent and the Grenadines claims that Guinea used excessive and
unreasonable force in stopping and arrestingthe Saiga. It notes that the Saiga was an
unarmed tanker almost fully laden with gas oil, with a maximum speed of 10 knots, It also
notes that the authorities of Guinea fired at the ship with live ammunition, using solid
shots from large-calibre automatic guns. (para. 153.)

Guinea denies that the force used in boarding, stopping and arresting the Saiga was either
excessive ol unreasonable. It contends that the arresting officers had no alternative but to
use gunfire because the Saiga refused to stop after repeated radio messages to it to stop
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and in spite of visual and auditory signals from the patrol boat P35. Guinea maintains that
gunfire was used as a last resott, and denies that large-calibre ammunition was used. Guinea
places the responsibility for any damage resulting from the use of force on the Master and
crew of the ship. (para. 154.)

-Considerations of the Tribunal

“In considering the force used by Guinea in the arrest of the Saiga, the Tiibunal must
take into account the circumstances of the arrest in the context of the applicable rules of
international law. Although the Convention does not contain express provisions on the use
of force in the arrest of ships, international law, which is applicable by virtue of article 293
of the Convention, requires that #he use of force must be avoided as far as possible and, where
force is unavoidable, iz must not go beyond what is reasonable and necessary in the circumstances.
Considerations of humanity must apply in the law of the sea, as they do in other areas of
international law.” (para. 155)

These principles have been followed over the years in law enforcement operations at
sea. The normal practice used to stop a ship at sea is first to give an auditory or visual signal to stop,
using internationally recognized signals. Where this does not succeed, a variety of actions
may be taken, including the firing of shots across the bows of the ship. It is only after the
appropriate actions fail that the pursuing vessel may, as a last resort, use force. Even then,
appropriate warning must be issued to the ship and a// efforts should be made to ensure that life
is not endangered (8.8 “I'm Alone” case (Canada/ United States, 1935), UN.RLA.A., VoL I, p.
1609; The Red Crusader case (Commission of Enquiry, Denmark — United Kngdom, 1962), 11K,
Vol. 35, p. 485).

The basic principle concerning the use of force in the arrest of a ship at sea has been
reaffirmed by the Agreement for the Implementation of the Provisions of the United
Nations Convention on the Law of the Sea of 10 December 1982 Relating to the
Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish
Stocks. Article 22, paragraph 1(f), of the Agreement states:

1. The inspecting State shall ensure that its duly authorized inspectors:

(£) avoid the use of force except when and to the degree necessary to ensure the safety of the
inspectors and where the inspectors are obstructed in the execution of their duties. The
degree of force used shall not exceed that reasonably required in the circumstances.

-Judgment of the Tribunal

The Tribunal notes that the Saiga was almost fully laden and was low in the water at
the time it was approached by the patrol vessel. Its maximum speed was 10 knots.
Therefore it could be boarded without much difficulfy by the Guinean officers. There is
no excuse for the fact that the officers fired at the ship itself with live ammunition from a
fast-moving patrol boat without issuing any of the signals and warnings required by
international law and practice.

The Guinean officers also used excessive force on board lhe Saiga. Having boarded
the ship without resistance, and although there is no evidence of the use or threat of force
from the crew, they fired indiscriminately while on the deck and used gunfire to stop the
engine of the ship. In using firearms in this way, the Guinean officers appeared to have
attached little or no importance to the safety of the ship and the persons on board. In the
process, considerable damage was done to the ship and to vital equipment in the engine



and radio rooms. And, more seriously, the indiscriminate use of gunfire caused severe
injuries to two of the persons on board (para. 158.)

For these reasons, the Tribunal finds that Guinea used excessive force and endangered
human life before and after boarding the Saiga, and thereby violated the rights of Saint Vincent
and the Grenadines under international law (para. 159).

(=) F7EBRED A/ principles of international law

1. The principle of unavoidability

use of force should be avoided as far as possible/last resort/no other alternative
means

2. The principle of reasonableness objective test, most appropriate means/method

of coersion

3. The principle of necessity/proportionality

Article 73 of UNCLOS Enforcement of laws and regulations of the coastal
State

1. The coastal State may, in the exercise of its sovereign rights to explore, exploit,
conserve and manage the living resources in the exclusive economic zone, take such
measures, including boarding, inspection, arrest and judicial proceedings, as may be necessary
to ensure compliance with the laws and regulations adopted by it in conformity with this
Convention.

Proportionality between recourse to force and the ultimate objective

4. Considerations of humanity

human life, humanitarian treatment

=, PTHOETHIZET 51 EIEPIT OMIE/ Coordiantion
between China and Japan over MLE in the East China Sea

(—) FHOE T WL D < 54+ /Disputes between China and Japan over
the East
China Sea

1. s (REHEE) OEHEDIFE % O < Z#) 4 /disputes in respect of

sovereignty over Diaoyu
Dao/Senkaku Islands

2. EENERIWROBETEE DD fﬁﬁ%/disputes of maritime delimitation
3. MBEEHERZ oD < B ¥4+ /disputes concerning maritime entitlements and rights

() hHoOmEE (REFEE) OXEHELO DML /R TBICE TS

1 15¥1T /Disputes between China and Japan and MLE in the East China Sea
1 gyl (REGRER) OEHEZ D MG DHEIICIHFIET S /the dispute

over sovereignty truly exists

According to well-established international jurisprudence, a dispute in fact/law in
respect sovereignty over this group of islands between the two sides truly exists. Turning
a deaf ear to such a fact by the Japanese side lead China to take regular law enforcement
activities in respect of Diaoyu Dao.



2. ERH B IX 2P ER TIXAR VWD 7)>/why the critical date doctrine does
not help

The disputant States may deem such kind of law enforcement activities as a lawful
and legitimate display of national authority or jurisdiction in respect of the disputed
territory or waters. According to the doctrine of critical date, as illustrated in the judgment
rendered in 1953 by the International Court of Justice in the Minguiers and Ecrebos case, and
further developed in several other cases, the significance of the doctrine, “lies in
distinguishing between those acts which should be taken into consideration for the purpose
of establishing or ascertaining sovereignty and those acts occurring after such date”
(Malaysia/ Singapore case, Judgment, 1.C.J. Reports 2008, para. 32).

“[The Court] cannot take into consideration acts having taken place after the date on
which the dispute between the Parties crystallized unless such acts are a normal
continuation of prior acts and are not undertaken for the purpose of improving the legal
position of the Party which relies on them” (Indonesia/ Malaysia case, Judgment, 1.C.].
Reports 2002, para. 135).

Therefore, in judicial settlement of disputes, it may not be meaningful for the
disputant States to strengthen law enforcement in respect of the disputed features, the
adjacent waters and the disputed waters, but for other non-legal reasons, they may still
choose to do so.

1. way forward

-recognition of the existence of the dispute,

-take less provocative MLE activities,

-encounters of law enforcement vessels at sea

(=) A OSSR EZ O <D F & YT ICBIT 5 LiEgIT
/China—Japan maritime
delimitation dispute and MLE in the East China Sea
1. YBEESE S E & ONBHEHY) 4+ / maritime delimitation and relevant disputes

Y E OB HIE 2 00 < % Eik &y G 31 2 1A TTEE)

2. BESLHEE R D #2755/ obligations pending eventual solution of the maritime

delimitation dispute
Under the UNCLOS, pending an equitable solution of the maritime delimitation
dispute by agreement, Article 74 (3) and 83 (3) impose upon the Parties two obligations:
1 make every effort to enter into provisional arrangements of a practical
nature, and during this transitional period,
(2) not to jeopardize or hamper the reaching of the final agreement
(Guyana/ Suriname case, 2007, para. 459).

The parties are also obliged to negotiate in good faith with the aim of reaching an
agreement or propet settlement of their differences (Barbados/ Trinidad and Tobago case, para.
292)

3. MHOE Y FHEIZE T DIEFITOFHFE L 1 /) /Coordination and

cooperation over MLE in the East China Sea ......



