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Greetings

Since its establishment in 1975, the Ship & Ocean Foundation has undertaken, with financial support from the
Nippon Foundation, a wide variety of activities related to shipbuilding and the oceans, including research surveys,
technology development, and data collection and publication. As mankind’s very existence depends more and more
on the oceans, the importance of establishing uses and practices that reflect this, especially in the areas of ocean
security and protection of the environment, are more important than ever.

For this reason, in April of 2002 we established within our foundation the Institute for Ocean Policy, a think
tank that takes as it guiding principle ‘Coexistence with the Ocean’ and whose mission is the formulation of ocean
policy recommendations. Its three main research concentrations are Maintenance of Ocean Security, Protection of
the Marine Environment, and Formation and Implementation of Legal and Policy Frameworks regarding the oceans.
In addressing these issues, the SOF Institute for Ocean Policy strives for views that emphasize the well being of the
oceans themselves.

Maintenance of Ocean Security is based on a new security concept that focuses on the peaceful and stable use
of the oceans in the midst of change. Protection of the Marine Environment of course derives from a more general
concept of marine security, namely the protection of the ocean itself for the purposes of life and sustainable
development. Our concentration on the Formation and Implementation of Legal and Policy Frameworks Regarding
the Oceans aims to promote and implement regimes to effectively secure the two former goals of ‘maintenance of
ocean security’ and ‘protection of the marine environment.’

Inevitably, these research areas will demand an interdisciplinary, cross-sectoral, and international approach. To
help facilitate this, and to draw attention to them as new ocean security issues, the Institute for Ocean Policy, SOF,
with the support of the Nippon Foundation, was proud to host the international conference ‘Geo Future Project:
Protect the Ocean’.

Experts from China, Indonesia, Korea, Malaysia, the Philippines, the U.S.A. and Japan were invited to the
conference, where they offered a wide variety of constructive and practical suggestions on how best to sustain and
protect the peace and environment of the oceans. Also, through the discussions, a consensus was reached on the
importance of creating a security system based on the new perspective of ‘protecting the ocean’, as former ideas are
proving inadequate to meet the great changes that have come about in the human-ocean interface. These changes
resulted from the ending of the cold war, the coming into effect of the Law of the Sea, the increase in trans-national
crime, and the effects of marine pollution on planetary environmental mechanisms and eco-systems.

In light of these challenges, we believe ocean issues should be more seriously addressed as part of the domestic
policy of each individual country, but that efforts should also be made at the international level on the basis of
common recognition of ocean problems. We hope that this conference served to raise awareness of the need for
‘Protecting the Ocean’, from which mankind derives so much, and may help to make the philosophy of ‘Co-
existence with the Ocean’ a permanent basis of future actions.

Masahiro Akiyama
Chairman
Ship & Ocean Foundation
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Theme

It may be no exaggeration to say that the prosperity of human society is brought about by the advancement of
the sea-lanes. On the other hand, the breakdown of the sea-lanes recurs during armed conflicts between
nations. Protecting the sea-lanes still holds as the greatest security challenge. Though the probability of the
breakdown of the sea-lanes taking place is going down due to naval strength, covert acts of aggression and
subversive activities caused by governments or other major groups that support terrorism have appeared as new
threats to block the sea-lanes. Along with the progress of the global economy, the network of sea-lanes is just
becoming an international community property. The borderlessness of maritime freight activities and maritime
crimes requires the building of maritime security to curb and eliminate these new threats.

The ups and downs of the international situation, on another front, are supposed to clear the way to the
ocean for every state and major group. The deepening relationship of mankind to the ocean ends up taking
environment-related issues attached to the development and utilization of resources, and environmental
concerns accompanying shipping, combined with coastal water pollution due to coastal development and
industrialization. Consequently causing the depletion of marine biomass and ecocide. The ocean is the source
of life and the mechanisms of the global environment that nurtures it. When development and utilization
advance, in some cases, environmental issues are neglected. But, in a period when the deterioration of the
environment puts lives at risk, if there are calls for human security, marine environment protection has to be
recognized as an issue of maritime security in a broad description to protect the ocean, which is the basis for
life-support.

The two new major concerns described above raise another new problem, which takes place between
interdisciplinary and international efforts, and state sovereignty or jurisdiction. The United Nations Convention
on the Law of the Sea imposes on all governments and major groups the duty of ocean management for the
peaceful settlement of the disputes with marine resources and environmental conservation along with
recognizing the setting of jurisdictional waters in coastal States. Sovereign rights and jurisdiction as defined by
the Law of the Sea, in some cases only serve national interest, which trigger serious conflicts among
neighboring coastal States or between the user State and coastal State undermining the maritime security
environment.




Realizing the necessity of academic, interdisciplinary and international efforts to deal with these three
major themes and the need to place these as new maritime security issues, the SOF Institute for Ocean Policy
will hold an international conference on the * Geo Future Project: Protect the Ocean” with the support of The
Nippon Foundation.
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Welcome Remarks

Welcome Remarks

Hiroshi Terashima

Executive Director, Institute for Ocean Policy, SOF

To all of our esteemed guests from both Japan and abroad, ladies and gentlemen, I wish you good morning. I
also want to thank you for your participation in ‘Geo Future Project: Protect the Ocean’, an International

Conference hosted by the Institute for Ocean Policy, SOF.

We at the Institute for Ocean Policy, SOF, are guided by the principle of co-existence with the ocean, and
therefore believe that progress towards ocean governance is extremely important not only for our country but for the
region and the world. It was for this purpose that the Institute was established in April of last year with the support
of the Nippon Foundation, making it the first think tank in Japan devoted solely to ocean affairs. To achieve these
aims, we at the institute are continually undertaking policy research, as a part of the comprehensive and cross-
sectoral approach indispensable to ocean governance. Based upon our results, we then make policy
recommendations and coordinate educational initiatives to raise awareness of ocean issues, in the hopes of
contributing to the development of ocean governance in Japan, the region, and the world. Today’s meeting is an

example of our activities towards that end.

Here, we should note the great changes of the last ten years affecting the oceans, which cover seventy percent
of the earth’s surface. First, of course, was the ending of the fifty year long cold war. Next, in 1994, the United
Nations Convention on the Law of the Sea came into effect, addressed the long contentious issues of the territorial
seas by setting the twelve mile limit, and vastly increased the ocean jurisdictions of coastal countries by instituting
the Archipelagic Regime and the Exclusive Economic Zones. Environment and Development issues were the theme
of Rio Summit in 1992, where the principle of Sustainable Development and Agenda 21 were formulated and
adopted. Ten years later, in 2002, the World Summit on Sustainable Development was held in Johannesburg, South

Africa, producing a Plan of Implementation for sustainable development and related issues.

Also, since the mid-1990s, smuggling, drugs, piracy, and other types of transnational crime have greatly
increased, creating the need for regional and international counter-initiatives. Serious consequences for the oceans

have also followed the targeting of the World Trade Center and Pentagon in the September 11 terrorist attacks.

In light of these changes, we believe there is a need for creating a new ocean-oriented security concept in line
with the new order of use and development and environmental protection of the oceans, getting away from the

traditional land-based concept emphasizing the military of sovereign states.

In other words, we believe there is a need for a new security paradigm in which each country’s security is
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considered in broader terms that take into account the economic benefits of use and development of the ocean and
the environmental advantages of its protection and conservation. The prerequisites of such a paradigm should be

peaceful coexistence among countries and shared rules for the new ocean regime.
Discussion of the ‘Legal Frameworks and Action Plans for Maintenance of Peace on the Oceans and
Environmental Protection’ is the admittedly ambitious goal we have set today before our panel of experts from

seven countries, China, Indonesia, Korea, Malaysia, the Philippines, the United States, and Japan.

We look forward to your discussions today and tomorrow and to the fruitful insights they will no doubt

produce.

Thank you.
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Keynote Speech

Maritime Security for the Protection of the Ocean
- In Response to the Effects of Mankind on the Ocean -

Masahiro Akiyama

Mother Ocean

Judging from all that we know about the universe or the Earth, there is no doubt that the ocean is the root of life,
including that of mankind. One of the great tasks of space search is to find out whether life exists on planets other
than the Earth, which ultimately means looking for the evidence of water on a faraway planet. Saying that water is
essential in terms of its fundamental significance for the existence of life, more importantly, the ocean has brought
tremendous benefits to mankind in the history of the Earth since the days we were born. “Mother Earth” is a
common phrase we often hear, but I feel the ocean is a better companion of the word “Mother.” Yes, it is “Mother
Ocean” for me.

The ocean has given quite a lot to mankind in a unilateral way, but it has also accepted various nuisances and
problems. The ocean serves as a medium to allow mankind to move around freely. It plays a role of a motor to
circulate the water all over the globe that is necessary for life.

It is also true that the ocean shows a stern face to mankind from time to time. Mankind has taken the ocean
and its big love too much for granted, and that is why the ocean may get back at us severely someday. Now that we
are in the 21st century, we may have entered a new era when earnest thinking about the ocean is indispensable.

Effects of Mankind on the Ocean
Mankind has been affecting the ocean in various ways in its long history. I’d like to emphasize the following five
effects the human race has had on the ocean:

1. Fishery, to begin with. I won’t discuss the history of fishery now. Today we have serious problems about fishery,
such as conflicts between deep-sea fishing countries and coastal fishing countries and particularly the conflicts
between developing island countries and advanced countries. Recently emerging issues are the relationship
between fishing catches and the sustenance of ecosystem or protection of resources and marine environment
associated with Illegal, Unregulated and Unreported Fishing (IUU). The future of food demand that requires an
inevitable dependence on fishing resources to cope with a growing population on the Earth is another major
problem. The idea of sea farming and sanctuary also draws our attention. After all, mankind has been and will

Position: Chairman, Ship & Ocean Foundation

Education: Faculty of Law, University of Tokyo graduate

Akiyama joined the Ministry of Finance in 1964. He held positions as Director-General of the Tokyo Customs and
Deputy Director-General of the Banking Bureau, which both belong to the Ministry of Finance through 1991, then he
went on to the Defense Agency and held posts as Director-General of the Bureau of Personnel, Director-General of the
Bureau of Finance, Director-General of the Bureau of Defense Policy and Administrative Vice Minister until his
retirement in 1998. He did research on security and ocean-related issues as a visiting scholar at Harvard University from
1999 to 2001. Some of his works are Amerika no Sekai Senryaku to Nihon no Jiritsu and Nihon no Senryaku Taiwa ga
Hajimatta. (Both are written in Japanese).

S




Keynote Speech Masahiro Akiyama

be affecting the ocean through fisheries in various ways.

2. Next, marine transport. Economic growth is the basis of mankind’s development. Recent economic growth on an
international scale is attributable to the explosive development of trade through marine transport. If not for such
tremendous development of sea traffic both in terms of quantity and quality, no human growth as we enjoy it
today would have been achieved. It is true that the development of aviation, or the explosive diffusion of the
Internet, is certainly changing the way transnational activity is conducted, but cross-country travel of materials is
99% dependent on marine transport. And this rate still continues to grow.

One of the manifest benefits of the big love of the ocean is that anybody can freely use it for traveling
anytime and as much as they like. But with the development of marine transport, humans have affected the ocean
in various ways, such as marine pollution caused by ships, increasing risk associated with navigational
congestion, shipwreck, which is inherent in inclement marine weather, inevitable breakout of piracy or marine
terrorism, and environmental destruction by accidents or terrorism.

3. Expansion of national power also has influential effects on the ocean. War, using navies and air forces, has such a
serious effect that it makes us feel numb. History shows that in non-military cases, the total power of a nation,
including its naval power or, if not military, marine transport, shipbuilding, harbor, marine trade, and maritime
international relationships, allowed powerful nations to obtain more territory for greater national profits through
the ocean. As the marine paradigm changed from the Great Navigation Age, sea power age, and marine
management age, mankind has affected the ocean in a forced manner by causing various problems to the ocean,
such as marine environmental pollution or domination of the sea that should originally be free of any dominion,
in any of these ages. When war broke out, civil ships were attacked and sunk unconditionally. Look what we
have done to the sea after war: awful marine pollution. Imagine how Russian nuclear submarines have been
managed after the collapse of the Soviet Union. Don’t forget atomic bomb tests in the ocean, which is the
unforgivable effect of national power on the ocean.

4. In addition to fisheries, marine resource development is another issue that cannot be ignored. Pumping up oil
from the bottom of the sea is already under way at various parts of the world. Furthermore, development of rare
metals and other metal resources, search for valuable resources in a special environment on the bottom of the
deep sea, recovery of resources from sea water, and use of energy from the sea itself by means of the temperature
differences of sea water and currents are listed as major promising applications of the ocean. In addition to
resource energy development, scientific research and development activities on the sea are actively being
conducted. But I think these activities are also the effects that mankind has on the ocean and they cause not
simply marine environmental problems, but various other impacts to the activity of the Earth itself and its
structural and historical development.

5. We must also include the effects of human activities on land in the effects of mankind on the ocean. The results
of our life on land flow into the sea, mainly through rivers. Garbage is also dumped directly into the sea. Effects
related to population growth on the coastal area, including landfill work and construction work, also have serious
impacts on the sea. Marine pollution by acid rain, a pollutant originating on land which affects the sea through
climatic phenomena that require cross-sectional study covering both their land and marine aspects, is also another
problem, as well as pollution by particulate metal substances or plastic.

On the other hand we cannot enjoy leisure time at the beach or in the sea, as we like, due to various
restrictions and rights.

The effects of mankind on the ocean are the eventual results of human development. Mankind always seeks
for growth. Growth is the wish of mankind. Particularly, amid the widening gap between North and South, it is a
practical idea to think that the North-South problem will be solved only by the growth of the entire human being.
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Are the developed nations entitled to insist developing countries put restrictions on growth? Would it ever occur
that developed nations choose to gear down their own development and take steps backward? If the assertion is
“stop the economic growth,” it is equal to saying “Mankind, stop your growth.” Is there any solution to this
dilemma? In fact, the task we must face now is how we should think about the ocean with human growth as an
indispensable condition.

Limit of Ocean Power

The ocean seems to have managed to accept the “human” effects with its big love. It may be able to continue to do
it in the future, too. We, however, have also come to wonder if the ocean has its limits. It is also true that we
human beings are more aware of our need to do whatever we can to sustain the ocean’s power. This is because the
changing situation has made mankind, a spoilt child of the ocean, sense that something strange is happening to the
ocean. Do we have scientific evidence that justifies our continued dependence on the ocean? If not, I think we
should give serious thought to “ocean security” for protection of the ocean against the creeping threat or the fear or
uncertainty that something irrecoverable may happen.

I used the term “ocean security” because of the following reason. Firstly, what should we think with regard to
various effects that mankind has had on the ocean? The answer is, think about human effects from the viewpoint of
the ocean. It eventually means “to protect the marine environment and ensure marine safety.”

Now the word “security,” which was originally used to refer to national defense or military, has come to have a
wider sense to cover, for example, “human security.” If we accept the history of how this word has been used, we
will realize that what we have to think about now is “marine security,” that is, to protect the environment and safety
of the ocean. But to “protect” is more easily said than done. Just providing protection is not enough; to protect in
what way is the very phrase that really matters.

Standpoint of Marine Security
I’d like to emphasize the following standpoints in terms of “to protect the ocean” or “marine security.”

1. Understanding of the current environment of the ocean which we need to protect, clarification of the current
condition of marine safety, study of the history of the ocean in terms of marine environment or safety, and
verification of potential problems. Although sounding rather monotonous, these fact-finding actions, including
measurement, should be conducted for a long period of time (at least a decade; the period of a century may not
sound unrealistic in this case). It is also considered important and valuable to get a perspective view of all the
investigations made so far in various forms, gather available information, process it as required, give feedback,
and disclose the results and achievements.

2. “Protection” is hard to realize. I understand the action of some people who try to protect nature with all their
might as a political campaign, as in the case of Greenpeace activities, but if the purpose is simply “to hold the
status quo” as a political concept, it is likely to go against harmonization with human development or coexistence
of mankind and the ocean. Such an idea would not help clear the repulsion of developing countries against the
advanced countries. “To hold the status quo” could be meaningful as a campaign, but it is no solution to the
problem we face.

After all, the crucial question is “to protect in what way.” “Sustainable development,” a catchword of the
UN Environmental Summit, is a powerful concept, but the problem is how to realize it.

In this case, standing on the side of the ocean, it seems that review and research from the human side are
extremely subdivided into individual fields and disciplines that are all coming from human thinking. From the
viewpoint of the ocean, all effects that mankind has on the ocean are done totally and are deeply correlated with
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each other. If any measures are necessary, they should never come from that much individualized reviews. I feel
that what is necessary is something that embraces natural science, social science, and whatever you have.

Furthermore, any borderline drawn on the ocean to define the “territorial waters” or EEZ is completely
ignored by the ocean, as this “nature” moves around across all those conceptual lines. In tackling marine issues,
solutions will only come from a review from an international viewpoint or border-free international cooperation,
and none else, which is completely different from other issues. One of the recent hot issues from the viewpoint
of marine security is piracy. For example, there is an idea of using a satellite surveillance system to watch over
pirates. Considering the funds, human resources, and system effectiveness and efficiency, such a system can
definitely play various roles from the standpoint of marine environment protection. This fact is a clear sign that
tackling marine issues requires promotion of interdisciplinary and cross-sectional research, study, and measures.
This is the most serious lack of today’s effort in marine issues.

3. We finally established the United Nations Convention on the Law of the Sea through a long discussion and
coordination and put it to practice in 1992. Although the USA has yet to ratify it, they have already accepted the
contents of this convention and are expected to ratify it in the near future. We now have a framework based on
international agreement, but there are two major problems unsolved: interpretation of the convention and
execution of the legal system. For the former, various important problems are left unclarified, and interpretations
and facts must be accumulated to form a set of rules in the future. For the latter, the capability of the execution
organization and marine managers and the formation of international cooperation on operation of the convention
are the main worries. In either case, when mankind is to address marine issues, it is considered impossible to
carry out any research or review without touching the problems related to the United Nations Convention on the
Law of the Sea that mankind finally formulated.

Legal frameworks at an international level include various conventions and agreements on marine transport,
shipping, seamen, environment, meteorology, fisheries, and resources. These frameworks should also be taken
into consideration.

4. In post-war Japan, we have excessively curbed discussion on military power, but it is not appropriate to ignore the
historical fact that the world’s major powers affected the ocean using naval power or other types of sea power. As
the era is changing from the Great Navigation Age to the sea power age and the marine management age, it is one
of the important tasks to use this naval power, whose main purpose is to maintain national profits, to address the
much larger target of the issue of ocean management.

Also applicable to all the problems mentioned above, the necessity, concept, feasibility, and requirements of
marine management or ocean governance are not sufficiently studied as of today.

Conclusion
I want to conclude my keynote speech while thinking about our own country.

Japan is in the highest class of the world in phenomena like marine transport, shipbuilding, fisheries, and
marine trade. In addition, given its geographical form and long history, Japan is no doubt one of the marine powers.
As such, the sea saved the national polity a few times in the past. On the contrary, the development of national
policies that neglected the destiny to become a marine nation caused Japan to fail. The miraculous restoration
achieved in the period of half a century after World War II, which is a very short time from the viewpoint of
historical chronology, is also a blessing of the status of a marine nation, although we are not keenly aware of it. We
are the people who are most endowed with the benefits of the ocean in the world.

But then why are the Japanese so indifferent to the ocean? Perhaps we may lose interest in things we can
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effortlessly obtain, like air and water, but it is also Japan that will receive the greatest damage once the ocean
decides to get back at us. I believe the Japanese are obliged to give all that we have to the issue of marine security.
I believe mankind, and especially the Japanese in the land of a marine power, must be proactive against attacks from
the ocean and also protect the ocean from the ocean’s viewpoint, while always holding a feeling of awe at the ocean.
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THE POSSIBILITY AND THREAT OF MARITIME TERRORISM

Stanley B. Weeks

INTRODUCTION

Heightened concern over maritime terrorism predates the 11 September 2001 terrorist attacks in the United States,
as such concern has been intense since the terrorist attack on the USS Cole in Aden, Yemen in October 2000.
However, the heightened alert status since the 11 September attacks has resulted in serious and sustained attention to
the broad potential scope of maritime terrorism—to commercial shipping as well as naval vessels, and in ports as
well as at sea. This new appreciation of the potential scope of the maritime terrorism problem is leading to
organizational, operational, and technological initiatives by the United States and others to address the problem, and
also leading the United States and other nations to enhance international cooperation against maritime terrorism.

SCOPE OF MARITIME TERRORISM

Terrorist events of the past two years have provided the United States and the international community a sobering
wake-up call on the potential scope of maritime terrorism. An appreciation of the breadth of this threat is essential
to understanding the nature of organizational, operational, and technological changes needed to counter the threat -
as well as the essentiality of enhanced international cooperation.'

The great majority of world trade is transported by ships, and the volume of seaborne trade is expected to
double in the next fifteen years. In an increasingly globalized world, this means that maritime terrorism can render
vulnerable a central component of the global economy that is the basis for global prosperity and economic
development. In short, the potential for maritime terrorism is not a peripheral problem that can be ignored or
wished away, but a central threat that must be addressed.

For analytic purposes, this paper will break down the broad scope of the maritime terrorism problem into two
major areas of threat - threat to naval vessels and naval bases, and threats to commercial shipping, both underway
and in ports. To date, the most publicized threats to naval vessels have been suicide small boat attacks—such as
that on the USS Cole in 2000, and the recently revealed plots by Al Qaeda members based in Morocco to attack US
and UK ships in the Straits of Gibraltar.> But there are other maritime terrorist threats to naval vessels, at sea or in
port, such as aircraft (manned or unmanned), underwater swimmers with explosives, or even a terrorist mini-sub.
Maritime terrorist threats to commercial shipping include threats inport (in the U.S. or overseas) and underway (on

Position: Senior Scientist, Science Application International Corporation / Adjunct Professor, US Naval War College
Education: B.S. from US Naval Academy/ Ph.D. and M.A. in International Studies from the American University
Weeks served in the US Navy from 1970-1990, drafting the Maritime Strategy and serving the U.S. State Department
Politico-Military Bureau. He has since 1990 been in his present position at SAIC. His current and recent work includes
port security defense planning, support of the SAIC-led multinational team's Layered TBMD Feasibility Study for
NATO, and support of the Office of the Secretary of Defense in analysis of current Asia-Pacific security issues. He is the
US representative to the international CSCAP Maritime Cooperation Working Group. He is engaged in various fields
such as multilateral security cooperation, Theater Missile Defense and regional maritime security cooperation.
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the high seas, or in straits/restricted waters). Commercial shipping includes not only merchant ships - including oil
and chemical carrying tankers, liquefied natural gas (LNG) carriers, and ships transporting nuclear materials for
reprocessing—but also passenger ships such as large cruise liners and passenger ferries.

In addition to potential maritime terrorist acts by suicide small boat, aircraft, or swimmers (similar to those
possible for naval vessels), there are numerous “high profile” options for maritime terrorism on commercial
shipping. Suicide small boat attacks, like that on the USS Cole, could also be directed at commercial shipping.
Indeed, at this writing, there is strong suspicion that the October 6, 2002 explosion and fire aboard the French oil
tanker Limburg off the coast of Yemen was such an attack. Beyond the immediate ship targeted by such an attack,
the potential costs to the marine environment and to the global oil and shipping markets are serious indeed. Another
possibility is that, like the commercial aircraft used in the 11 September terrorist attacks in the United States,
terrorists could seize a merchant ship and use the ship itself as a weapon, driving it into other ships, into port or
commercial facilities (including refineries), or into oil/gas platforms at sea. Similarly, a cruise ship could be
hijacked, with up to thousands of passengers onboard.” Oil/gas platforms at sea could be attacked or seized by
maritime terrorists, with the loss of hundreds of lives and—as with commercial ships such as oil/chemical tankers,
LNG carriers, and nuclear material transport ships—the creation of an environmental disaster far worse than that of
the Exxon Valdez. Maritime terrorists can also use commercial shipping and containers to transport weapons and
even personnel. The Al Qaeda terrorist network has been report to own 23 ships, and a major multinational
“Leadership Interdiction Operation” (LIO) in the Arabian Sea/Horn of Africa area has been underway since the fall
of 2001 to prevent Al Qaeda personnel from escaping by sea.

The most serious threat of maritime terrorism is the use of commercial shipping and containers as a delivery
platform for Weapons of Mass Destruction (WMD). As will be elaborated below, maritime terrorists could use
commercial shipping/containers to import a nuclear weapon, “dirty” bomb with radiological material, or chemical
and biological weapons.

COUNTERING MARITIME TERRORISM

The U.S. experience with countering the maritime terrorism threat to Naval vessels has been intensive since the
October 2000 terrorist attack on the USS Cole and involves aspects that also have relevance to many aspects of
commercial shipping’s defense against maritime terrorism. Since the Cole attack, the U.S. Navy changes to anti-
terrorist force protection (AT/FP) policies have focused on several critical areas. Intelligence doctrine, and alerting
procedures (tactics, techniques and procedures) have been improved, as has training.* Action is ongoing to improve
sensors and armament to deal with the detection and close-in terrorist threats to ships. Perhaps most important, and
of most relevance to also countering maritime terrorist threats to commercial shipping is enhanced port security,
from the gate to the waterfront. This includes increased standoff zones seaward of the piers (for example, the Los
Angeles Times reports a 500 yard security zone and a 100 yard no-go zone being established.)’ Pierside, there are
increased security patrols and barriers. At the entry to the naval base/port, enhanced entry security and barriers
provide a first line of defense landward. For naval vessels underway at sea, recent enhanced defense against the
maritime terrorist threat includes the stopping and searching of suspicious vessels in the Arabian Gulf/Horn of
Africa area—with the explicit official Notice to Mariners warning that “any perceived hostility to U.S. or official
coalition naval units will result in the destruction of the commercial vessel.” Since September 2001, the U.S. has
also maintained a ship on patrol in the critical Strait of Malacca to counter terrorists or piracy (the threat of pirates
approaching or boarding ships in such critical restricted waters being virtually indistinguishable in action from a
maritime terrorist act.)®* Indeed, in mid-April 2002, the U.S. ship then in the Strait of Malacca was joined by a
warship of the Indian Navy in a joint patrol.” These anti-terrorism/piracy patrols in the Strait of Malacca have not
resulted in any terrorist or pirate seizures, but the deterrent effect is suggested by a decline in the Malacca piracy
numbers in recent months.
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PORT SECURITY

In countering the threat of maritime terrorism, port security (particularly in commercial ports, with their
traditionally more open access and high traffic volumes) is clearly the greatest challenge. This is even more so since
the maritime terrorist threat with the most serious consequences is the import in commercial ships/containers of
Weapons of Mass Destruction (nuclear, radiological, chemical or biological.) There are 361 ports (50 of them major
ports) in the United States, through which pass each year $750 Billion in cargo (equal to 20 percent of the U.S.
economy). These ports receive six million cargo containers—only two percent of which have in the past been
physically inspected by Customs, and all of which could carry terrorist personnel, explosives, guns, or WMD.* The
problem is clear—how to ensure that commercial ships/containers are not used as a terrorist tool. The problem is
also real, not just hypothetical —the Al Qaeda explosives used to blow up U.S. Embassies in two East African
countries in August 1998 arrived by ship in Kenya.” In late September 2001, Italian authorities discovered an Arab
man in a container onboard a ship about to sail for Halifax, Canada, equipped with satellite and mobile telephones, a
computer, an aircraft mechanic’s certificate, and plans and security passes for airports in Canada. In May 2001,
U.S. Senator Bob Graham (Chairman of the Senate Intelligence Committee) revealed that 25 “extremists” had
recently entered the U.S. hiding in cargo containers."

The United States is taking action to enhance port security against maritime terrorism through changes in
organization, operations, and technology. Organizationally, President Bush proposed on 6 June the creation of a
new cabinet Department of Homeland Security, which would include several of the agencies most critical to port
security, such as the Coast Guard, Customs, and Immigration and Naturalization Services. The first element of
enhanced port security is, of course, improved intelligence sharing, now and under the new Department in the
future, between these agencies, as well as others such as the FBI, CIA, Drug Enforcement Agency, and Naval
Intelligence. Initial operational measures taken to tighten port security have included establishing port security
zones landward and seaward (including 24 hour patrols and even random underwater sweeps), and increased law
enforcement personnel and responders. Since September 2001, the U.S. Coast Guard has required 96 hours advance
notice of entry to U.S. ports for certain vessels of concern. More difficult in heavy trafficked (and unionized) busy
commercial ports are the necessary measures to restrict free access to piers and to screen personnel working in
ports. Also, a new program of Sea Marshals has now been established, to board and inspect selected ships at sea
and escort them to and from ports. The U.S. Senate and House of Representatives have recently passed a bill
(currently in conference to agree on a single text) requiring the U.S. Coast Guard to conduct vulnerability
assessments on U.S. and foreign ports (with entry to U.S. ports potentially denied to ships coming from foreign
ports lacking antiterrorism measures.) That bill also requires that a cargo identification and screening system be
developed and maintained for all containers shipped to or from the United States."

The U.S. Coast Guard has, since September 2001, assumed a leading role in U.S.—and international —
initiatives to enhance port security. The Coast Guard has traditionally played key roles in port organization through
its missions as Port Captains, Marine Inspection, and Marine Pollution Control, but port security previously was less
than two percent of daily Coast Guard operations. Since September 2001, port security has grown to between 50
and 60 percent of daily Coast Guard operations.” The Coast Guard has extended the security zone to seaward
through such measures as the 96 hour advanced notification requirements for port entry, and has requested authority
to stop ships 12 miles (instead of 3 miles) from port. In November 2001, Coast Guard Commandant Admiral James
Loy presented the 162 nations of the UN’s International Maritime Organization in London with several key
proposals to improve maritime security against the terrorist threat.”” The IMO backed proposals to require
automatic identification systems (transponders) to be fitted on all larger ships, to require security plans for ships,
port facilities and offshore terminals, and to require assessment of vulnerabilities of ports to terrorist attacks.
However, the IMO nations have yet to approve two other proposals—the sharing of information on the ultimate
ownership of vessels, and requiring all seamen to receive background checks, and to carry verifiable identification
documents (fraudulent certificates for seamen have been a serious problem)."
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The U.S. Customs Service, along with the Coast Guard, has also been acting to address the potential threat
from the six million containers now entering U.S. ports each year largely uninspected. The key to this is the concept
of “point of origin” inspection and certification of containers destined for U.S. ports. As described by the U.S.
Customs Commissioner, the goal of the “Container Security Initiative” is to reach agreements with the governments
of the 20 major world ports that account for 68 percent of all container traffic to the U.S., to provide U.S. Customs
personnel to assist national port personnel in inspecting and certifying “high-risk” containers before they are
shipped to the U.S. (eventually, containers would also use container identification tags with anti-tampering devices
and GPS technology tracking ability.)” In March 2002, the U.S. sent Customs inspectors to the three largest
Canadian ports (and Canada sent its inspectors to two U.S. ports). In September, the U.S. signed similar agreements
for “point of origin” customs inspections with Singapore, Malaysia (for the ports of Port Klang and Tanjung Pelepas
in Johor), Hong Kong, and Japan (for the ports of Tokyo, Yokohama, Kobe, and Nagoya). Similar agreements have
been reached for major ports in the Netherlands, Belgium, France, and Germany. Although some nations may
resent this U.S. push for a more intrusive customs inspection presence in foreign port security, not to mention the
associated costs of technology improvements, the fact remains that only “point of origin™ inspections offer the
prospect to reduce the remaining cargo arriving in U.S. ports to an amount low enough to be practically inspectable.
As with U.S. national requirements for double-hulled tankers, it is likely that the international shipping community
and other nations will eventually conclude that they cannot afford to have their shipments to the world’s largest
economy delayed or even blocked from entering.

Several significant vulnerabilities to maritime terrorism still require addressal. First there is a need for
improved technologies for port security - in command and control and communications, surveillance sensors (radar
and sonar), perimeter detection sensors, unmanned surface vessels (such as SAIC’s Unmanned Harbor Security
Vehicle),' and even unmanned aerial vehicles for surveillance of port areas, as well as affordable inspection
technologies for container screening (such as SAIC’s Vehicle and Cargo Inspection Systems [VACIS]). The
traditional shipping industry practice of openly providing sensitive information on hazardous cargo must be curbed.
The IMO still must come to grips with the widespread problem of fraudulent certificates for ships and seamen."”
Future port development worldwide must eventually address the great problem today of the proximity to ports of
dangerous industrial areas—refineries, petroleum tanks, and chemical and hazardous waste facilities."® The
international legal regime to detain and prosecute terrorists must also be enhanced, particularly through the
adherence of all nations to the 1988 UN Convention for the Suppression of Unlawful Acts Against the Safety of
Maritime Navigation (Rome Convention).

INTERNATIONAL COOPERATION AGAINST MARITIME TERRORISM

There is a clear need for international cooperation to deal with the threat of terrorism in the inherently
international environment of the seas. This cooperation of course begins with cooperative international military,
political, and economic action to root out known concentrations of terrorists and their support networks at their
source. In critical straits, such as the Strait of Malacca, regional cooperation in patrolling against maritime
terrorism and piracy addresses common threats. Regional or sub-regional agreements, help to counter-terrorism,
such as recent NATO Ministerial agreement on fighting terrorism, the May 2002 Malaysia, Indonesia, Philippines
Anti-Terror Agreement, and the Shanghai Cooperation Organization Charter.” Assistance to nations to build their
own anti-terrorism capabilities - such as the recent U.S. provision of a Coast Guard cutter and patrol boats to the
Philippines—is also important.” In recent years in the Asia-Pacific region, the U.S. Commander in Chief Pacific
Command has emphasized increasingly multinational military exercises and cooperation which, along with
traditional bilateral ties, can assist nations in contributing to the common regional fight against terrorism (as well as
other transnational threats). In the final analysis, maritime terrorism is a common and global threat to the people
and economic prosperity of all civilized nations, and thus requires international cooperation in response.
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Suspicious Vessels in Japanese Waters
: Details and Recent Incidents

Yukinobu Tomonaga

1. History, background and details on incidents of suspicious vessels in Japanese waters

(1) The suspicious vessels appearing frequently in Japanese coastal waters are believed to be smuggling people and
goods into and out of Japan, as part of North Korea’s ambitions to reunify the Korean peninsula. (As stated
above, North Korean General Secretary Kim Jong-Il admitted that the ships are of North Korean origin at the
Japan_North Korea summit in Pyongyang on September 17, 2002.) This covert activity began shortly after the
end of World War II, when the ships were treated as illegal trespassers. Statistics indicate that the first sightings
occurred off the coast of Yamagata Prefecture in the Sea of Japan. Since then 21 cases of such incursions have
been confirmed, and countless other cases are suspected but unverified.

(2) With the end of the Cold War, the socialist Soviet Union disintegrated to be replaced by a capitalist Russia,
while China retained its socialist framework but embarked on a path of gradual capitalist reform. North Korea
quickly found itself the only remaining country in Northeast Asia unaffected by the wave of capitalist reform
sweeping the globe, an unreconstructed Communist dictatorship. In the late 1980s, North Korea’s economy
began to crumble. With the withdrawal of funding from its biggest sponsor, the now-defunct Soviet Union, in
the 1990s North Korea faced complete economic ruination, with vast numbers of its people dying of starvation.
In desperation, North Korea began producing narcotics, stimulants and counterfeit foreign currency to prop up
its tottering regime.

(3) The Korean Peninsula was liberated from Japanese colonial rule in 1945 and soon split into two independent
states: the Republic of Korea in the south and the Democratic People’s Republic of Korea in the north.
However, because diplomatic relations between Japan and the Koreas had been cut off, the flow of goods and
people between Japan and the Korean Peninsula, which had once been brisk, was banned, and no
communication among the respective governments existed. In 1965, Japan and South Korea normalized
relations, along with migration and trade (subject to bilateral regulation). With North Korea, however, Japan has
never restored normal diplomatic relations, and diplomacy with the North remains irregular to this day. Thus
with no regular relations between the two countries, and given the history between them, the Japanese public
was unconcerned about the problem of suspicious vessels in Japanese waters, viewing the issue as no more than
a matter of illegal migration. Even when arrested, these illegal entrants were punished lightly or even released,

Position: Executive Director, Maritime Disaster Prevention Center

Education: Japan Coast Guard Academy graduate

Tomonaga joined the Japan Coast Guard in 1966. He was assigned to the Japanese Consulate in Pusan as Consul and to
the Cabinet Information Research Office in the Cabinet Secretariat as Investigation Officer. In the Japan Coast Guard, he
held positions as Director of the Guard and Rescue Department, 2nd Regional Coast Guard Headquarters, Japan Coast
Guard (JCG), Commander of the 8th Regional Coast Guard Headquarters, Director-General of Guard and Rescue and
Vice-Commandant for Operation until his retirement in 2002. He was in command at the scene of the 1999 intrusion of
two spy ships into Japanese territorial waters off Noto Peninsula and the 2001 spy ship incident in the East China Sea.
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under the Immigration Control Law and the Alien Registration Law.

In 1987 a Korean Airways passenger jet exploded in the skies over Southeast Asia. The testimony of Kim
Hyun-hee, a woman arrested by the South Korean authorities as a mastermind of the attack, establishes that Lee
Une, a Japanese woman working in North Korea as Kim Hyun-hee’s Japanese language instructor, had been
abducted in Japan and taken to North Korea by boat. With Kim Hyun-hee’s testimony, the image of “a Japanese
national abducted and taken to North Korea by ship” is emblazoned clearly on the minds of the Japanese
people. Even before this horrifying incident, stories of similar abductions of Japanese citizens had surfaced and
were confirmed in affidavits by North Korean agents who had switched to South Korean allegiance. However,
the Japanese public only half-believed them until Kim Hyun-hee’s arrest.

In 1998 a case came to light in which a shipment of illegal stimulants was transferred from a North Korean ship
to a Japanese ship at sea and smuggled into Japan. Like the suspicious ships discussed earlier, the North Korean
ship sued for this purpose was stripped of external markings. After this case was exposed, numerous arrests
were made for trafficking of stimulants from North Korea. These worrying developments gripped public
opinion as a serious problem threatening the very security of Japanese society.

In March 1999 a P3C of the MSDF discovered two suspicious ships in Japanese waters in the Sea of Japan off
the shore of the Noto Peninsula. One Self-Defence Force ship and one patrol boat pursued the vessels, but the
two ships were unable to effect the crucial ship-detention procedures and a 20-hour sea chase came to naught. It
was subsequently confirmed that the escaped ship entered a port on North Korea’s east coast. The incident
marked the first time since the establishment of the Maritime Safety Agency (MSA) that a Japanese patrol boat
fired a machine gun (although they were warning shots only, aimed at sky and sea rather than the hull of the
boat) and was the MSDF’s first police action at sea. The event also prompted progress on a number of measures.
First, the authorities in question carefully examined measures to take when a suspicious vessel ignores an order
to stop. Second, efforts are underway to boost the speed of patrol boats and outfit them with bulletproof
exteriors and more effective weapons, and existing high-speed craft are being reallocated. Finally, Article 20 of
the Maritime Safety Agency Law (Use of Weapons) was revised to establish the conditions under which
weapons may be fired with intent to harm.

2. Overview of suspicious vessels and the government’s response

ey

2

“Suspicious vessels” exhibit the following characteristics:
They are often 100t-class fishing vessels with the names and registration numbers of Japanese fishing vessels.
They carry numerous antennas but no fishing gear on their decks. The stern is split down the middle,
suggesting double doors.
Normally they appear to be simply cruising, so it is impossible to tell whether a violation of Japanese law is in
progress without detaining the vessel.
They do not respond when ordered to stop.
They are armed and use arms to evade capture and may blow themselves up when in imminent danger of
capture.

The policing of Japan’s territorial waters is the responsibility of the MSA, which is tasked under Article 2 of the
Maritime Safety Agency Law with the enforcement of Japanese law at sea and investigation of crimes
committed at sea. In the incident of the suspicious ships off the Noto Peninsula coast in March 1999, the MSA
patrol boat ran out of fuel and was unable to pursue the vessel, so an MSDF vessel carried on the pursuit in its
stead. The MSA is responsible for the first line of response to suspicious vessels, as it is the competent policing
authority; the Japan Self-Defense Forces may take over the chase only if it is recognized that the MSA is unable
to do so, or would have clear difficulty in doing so (Manual on Joint Response to Suspicious Vessels (Defense
Agency)/MSA, December 24, 1999)
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3

“

The government’s response policy is “to take necessary measures, including firm interception, boarding and
searching...ochof any suspicious vessels, navigating the waters surrounding Japan, suspected of being foreign
vessels involved in serious crimes” (Cabinet Decision on Response to Suspicious Vessels Navigating the Waters
Surrounding Japan, November 2, 2001). If the suspicious vessel is plying Japan’s territorial waters or EEZ, and
does not respond to an order to stop and submit to boarding and searching, the authorities may, according to
Article 74, Section 3 of the Fisheries Act, fire warning shots, then further warning shots using machine guns or
cannon. The authorities are to fire first into the air, then into the sea, then ultimately at the ship’s hull if a
response is still not forthcoming.

As explained above, the Maritime Safety Agency Law has been revised to enable the MSA to fire with intent to
harm when intercepting suspicious vessels in Japanese territorial waters. At the same time, measures were
considered to enable the MSA to fire at the vessel’s hull in a way that causes no harm to people. In the dramatic
pursuit off the Noto Peninsula, warning shots fired into the air and sea had no effect, so the patrol boat was
clearly forced to fire at the hull. However, the MSA hesitated to fire at the hull before the commission of a
crime could be demonstrated, for fear of harming the vessel’s crew. For this reason the MSA upgraded the
performance of its weaponry and ordered training in weapons fire, to enable greater accuracy in shooting. The
agency also directed that shots on the hull must be aimed away from sections containing the crew’s quarters.

3. Overview of the incident of the suspicious vessel off the coast of Amami Ohshima (see attached

illustration )

Just after 5 PM on December 21, 2001, the crew of a MSDF P3C patrol plane spotted a vessel they judged to be a
foreign fishing vessel in Japan’s EEZ in the East China Sea to the northwest of the island of Amami Ohshima. The

crew took photographs, which were then analyzed by the Director of Marine Defense. As a result, the vessel was

deemed suspicious, with high probability that it was of North Korean make, and information about the suspicious

vessel (position: 230km northwest of Amami Ohshima) was related from the Defense Agency to the MSA at 1:10

AM on December 22. The MSA immediately dispatched patrol boats and aircraft and began pursuit. The chase took

a great deal of time, as the vessel had moved a great distance from its originally reported position and the seas were

rough (a 20mps wind and 4m waves were prevailing on the South China Sea). Nonetheless the MSDF’s P3C aircraft

continued surveillance of the vessel.

6:10 AM: An MSA plane reached the skies over the location of the vessel, 100t-class fishing vessel. The vessel

ignored instructions to stop and continued in a westward heading. Although the vessel resembled the
one sighted off the Noto Peninsula in March 1999, this vessel displayed a Chinese ship name and port
of registration (the Noto Peninsula vessel had been marked with a Japanese ship name and port of
registration): Cho-ryo 3705 and Sekiho. Officials in neighboring China and South Korea were
contacted, and China’s Public Security Department responded that the vessel was not registered in
China.

12:48 PM: The 180t PS Inasa arrived and issued repeated orders for the vessel to stop, but the suspicious ship’s

crew ignored the instructions and continued to flee on a zigzag path. The PS Inasa was later joined by
the 180t PS Kirishima, the 195t PS Mizuki and the 230t PM Amami, with all four of these vessels
giving chase.

2:22 PM: The Inasa fired continuous warning shots into the air and sea. Crewmen of the suspicious vessel stood

on the bridge furiously waved something looking like the flag of China.

3:11 PM: The vessel crossed the boundary between the Japanese EEZ and the Chinese EEZ.
4:13 PM: The Inasa and Mizuki fired 20mm cannons at the hull of the vessel in warning, while repeating

instructions to stop.

5:24 PM: An outbreak of fire was seen on the vessel.
5:25 PM: The vessel stopped.
5:51 PM: The fire was extinguished.
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5:53 PM:
9:35 PM:
9:36 PM:
10:00 PM:

10:09 PM:

10:10 PM:
10:13 PM:
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The vessel started to escape, then stopped, then started to flee again.

The Mizuki fired warning shots at the hull of the vessel.

The vessel started to flee again.

To restrain the vessel’s attempts to flee, the Amami and Kirishima hemmed the vessel in, making
contact with the vessel on both sides.

The vessel began firing shots at the Amami, Kirishima and Inasa, wounding three crewmen on the
Amami. The Amami and Kirishima made an emergency retreat and identified a rocket fired from the
vessel.

The Inasa, which had been on standby, fired directly at the vessel as a firefight broke out.

The crew of the suspicious vessel exploded and sank their own vessel, setting 15 crewmembers adrift.
Because of rough seas (13kps northwesterly wind in 4m waves), the crewmembers could not be
rescued. Two corpses were later collected; the fate of the remaining crew is unknown.

During this entire episode the three patrol boats fired 600 20mm shells and sustained 175 shots between them.

On September 11, 2001, the suspicious vessel was raised from the sea and the MSA and National Police Agency

(NPA) initiated investigations. Of the 21 suspicious vessels that had been confirmed to that date, this was the first

ever captured.

4. Future issues
(1) The activities of these suspicious vessels constitute covert action with the backing of their home country. Their

crews are criminals of conscience, who believe their actions are meritorious and proper. The vessels are

purpose-built and outfitted with a range of weapons, including hand-carried missile launchers, rockets and

machine guns. The crews are also capable of exploding and sinking their own ship to destroy the evidence when

they cannot evade capture. These people constitute a terrorist organization, as they do not hesitate to defy the

rule of law in other countries, even to the extent of murder. Their actions are not only a political and military act

against South Korea but also a means of propping up their faltering economy by trading in drugs. Naturally it is

important to investigate fully the issue of these suspicious vessels, to grasp the truth and clearly apportion

blame, but the issue is much broader. Japan must raise awareness of this issue as a member of that global

community and carry out persistent and unflagging political and diplomatic efforts, both at home and with all

related countries, to ensure that these reprehensible activities stop.

(2) Japan’s historical position has been fortunate. The nation has only rarely been attacked by foreign enemies.

Surrounded by ocean on all sides, Japan is scarcely wary of events on its borders. According to depositions by

former North Korean agents who defected to South Korea, the reason for these incursions is that Japan’s

territorial waters are easier to trespass into than the land territory of the capitalist South. Moreover, the nation’s

Sea of Japan coastline is only lightly populated, offering numerous locations that are ideal for entering the

country illegally. This is why sightings of suspicious vessels and abduction of Japanese citizens both occur on

the Sea of Japan coast. Raising alertness to these dangers among the Japanese public and strengthening the

nation’s monitoring system are issues of crucial importance.

(3) During the more than 10 years since the collapse of Cold War structures, the number of ships traversing the

waters around Japan has increased remarkably. Unfortunately this commercial expansion has been accompanied

by a rise in piracy, smuggling, criminal activity aboard ships and violence. Because of the sparseness of

surveillance on the high seas, the oceans may well become a favorable venue for criminals, where their chances

of success are high. Because we live in an age when weapons are in plentiful supply and can easily be bought

the scenes of crime at sea are becoming increasingly dangerous for the competent authorities to police. The

suspicious vessels discussed here once carried only light firearms, but in the 1990s they began to strengthen

their arsenals. As the authorities took firmer steps against the worsening problem of these crimes, the criminals
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have responded with ever more formidable self-defense capabilities. Public security agencies must always
ensure that their offensive and defensive equipment and systems are always superior to those of the outlaws.
From the public’s point of view, the use of warning shots using machine guns and artillery may seem like
overkill, but light arms are inadequate for warning shots at sea. Maritime police authorities in countries
throughout the world are adopting these tactics for this reason.
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Intrusion of Spies from the Sea*

Seo-Hang Lee

I. Introduction : Maritime Intrusion of Spy Ships as a Serious Threat to Security

The recent salvage of a “mystery(or suspicious) ship” from the East China Sea last September by the Japan Coast
Guard came again as a vivid reminder of the serious issue of intrusion of spies from the sea. The arms-laden vessel
that sank in December 2001 after a gun-battle with Japanese patrol boats finally turned out to be a North Korean spy
ship. From the results of investigations carried out both before and after the vessel was raised, it was labeled as a
spy ship.!

An intrusion of spies from the sea(or more generally maritime infiltration) is one of illegal activities at sea
which might be defined as a criminal offence connected to the sea or to ships.? Effective enforcement against it
often relies upon intelligence from shore-based sources as well as cooperation between law enforcement agencies at
a domestic level and between law enforcement agencies in different national jurisdictions.

An intrusion of spy ships into a country’s territorial waters generally does not take the form of direct armed
aggression, and at the initial stage of action taken by the country against the ships, it treats them as “unidentified and
suspicious vessels.” Therefore, it is normal to deal with the situation initially by the national constabulary function.
However, if a forceful investigative action is taken on these spy ships, shooting might occur, and the possibility of
the situation escalating seriously could not be ruled out. Espionage is nothing less than a direct threat to the
nation’s peace and security, and may cause a situation that the constabulary function alone would not be able to cope
with. Recognizing these problems, the author would like to explore the countermeasures against intrusion of spy
ships from the sea, by illustrating some real cases.

II. Cases of Intrusion of Spy Ships from the Sea
Ships can operate wherever there is sufficient depth of water to float. This gives them immediate access to some 70
per cent of the earth’s surface, an effect magnified by the fact that the vast majority of the world’s population lives
within a hundred and fifty kilometers of the sea. Ships do not create a “footprint” on other nations' territories or in
their airspace and thus do not challenge sovereignty in the way that land forces or forward deployed or over-flying
air forces do. Restrictions on airspace and ground facilities may mean in some circumstances that ships are the only
option available to achieve a certain mission.

For this reason, intrusion of spies from the sea occurs very frequently in Northeast Asia, where the security
environment is relatively unstable and state-to-state relationships are not fully normalized as compared to other
regions of the world. So far, the Republic of Korea (South Korea) and Japan have been menaced by recurrently

Position: Professor, Institute of Foreign Affairs and National Security, Ministry of Foreign Affairs, Republic of Korea

Education: Seoul National University and Kent State University graduate / Killam Post-Doctoral Fellow, Dalhousie
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intruding spy ships from the sea.

In South Korea, on September 18, 1996, one SangO-class coastal submarine of North Korea was found
stranded off Kangnung on its east coast. Subsequently, a unit of the South Korean armed forces exchanged fire with
armed agents of North Korea who had landed from the stranded submarine, causing number of casualties on both
sides. In 1998, similar incidents of infiltration into South Korea by North Korean armed agents occurred frequently.
On June 22, the South Korean Navy captured a crippled submarine that got caught in a fishing net off Sokcho in the
eastern shore of South Korea. It was a Yugo-class midget submarine of North Korea and sank while it was being
towed to a naval base by a South Korean naval vessel. Subsequently, it was reflated, and nine bodies apparently of
crew members and agents were found inside the submarine. On December 17, South Korean guard units spotted a
suspicious vessel at a point about 8 kilometers off its southern coast of Yeosu, and the vessel turned out to be a
North Korean semi-submersible craft. Thereupon, South Korean navy-air force joint task force tried to seize it and
shooting took place. Although the semi-submersible craft tried to escape, the joint task force pursued and fired at,
and sank the craft at a point about 80 kilometers southwest of Tsushima Island near the territorial waters of Japan.

In Japan, two infiltration incidents took place in March 1999 and December 2001 respectively. The first
incident, in which two unidentified ships were spotted in Japan’s territorial waters west of Sado Island and east of
the Noto Peninsula, could have had a connection with North Korea’s operations of infiltration into the territorial
waters of South Korea that had occurred frequently in 1998.° The Japanese Maritime Safety Agency(MSA) tracked
the ships with firing the warning shots but lost sight of them. The second infiltration incident occurred in the waters
west of Amami-Oshima Island. The unidentified boat, apparently camouflaged as a fishing vessel and carrying a
crew of about 15 people, sank with the presumed loss of all on board after a fire fight with Japan’s coast guard after
entering Japan’s exclusive economic zone(EEZ). As previously mentioned, the boat was finally raised last
September and it is believed to be a North Korean spy ship.

The maritime infiltration incidents occurred both in South Korea and Japan have attracted international
attention on the continuing intelligence activities of North Korea. The vessels used in both cases turned out to be the
products of North Korea. It is reported that North Korea developed an ambitious ship-building program in the
1990s for the purpose of maritime infiltration. In addition to the high-speed submersible infiltration craft, this
program reportedly includes: a 1,000-ton class infiltration submarine; a two-man swimmer delivery vehicle/ midget
submarine which can dive to a depth of 5-8m; and a “stealth” patrol boat. This “stealth” boat is reportedly
constructed with faceted surfaces covered with radar absorbing paint, has a crew of 30, is 38m long, and has a
maximum speed of 50 kts. It is fitted with 57mm and 37mm gun mounts.* In particular, the infiltration craft of the
type used in the 1998 incident in South Korea are usually transported to their area of operations by a “mother” ship
which approaches the South Korean waters. These are either a 50-100 ton vessel posing as a fishing vessel or a
larger vessel operation as a cargo ship. The “mother” ship launches the infiltration craft at night from a point 25-50
miles off the coast. According to an intelligence source, a typical infiltration mission takes six to eight hours to
complete. This includes: launching of the infiltration craft from the “mother” ship; insertion; landing; and, finally,
recovery and stowage of the infiltration craft on the “mother” ship. For the landing operation the crew brings the
vessel to within 100-200m of the shore. Here the two escorts exit the craft and swim to land. If they are recovering
agents, they escort infiltrators back to the craft. If they are inserting agents, the escorts will secure the beach and
then signal the agents to swim ashore. The escorts then ensure the agents' safe departure inland, clear the beach of
any traces of infiltration and return to the infiltration craft.’

Then, what are the major objectives of a North Korean maritime infiltration mission done by a “suspicious
ship”? Usually the term “suspicious ships” includes smuggling boats, boats for illicit trafficking or illegal
immigrants and spy boats. In the case of spy boats, they may conceivably infiltrate the territorial waters of other
countries to help their personnel infiltrate another country for collecting intelligence and spying, for carrying out
subversive activities, for receiving funds raised there or for kidnapping local inhabitants. Although details are
lacking, it is reported that the major objectives of a North Korean maritime infiltration have been centered on those
missions of intelligence collection and other illegal activities such as drug smuggling, kidnapping foreign nationals
and passing of counterfeit bills.°®
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III. Countermeasures against Intrusion of Spy Ships

Illegal acts threatening the security or destabilizing the environment of the sea—in particular, infiltration of a state’s
territorial waters by spy ships—sometimes cannot be adequately dealt with merely by strengthening the maritime
constabulary capability and the maritime defense capability, the latter designed to meet a sea-borne armed
aggression. In peacetime, it is necessary to build a maritime defense capability that can meet the task of
maintaining public peace and order at sea, ensuring unhindered utilization of the sea, and to make multilateral
arrangements to help these capabilities function effectively.

In this regard, the existing policies of some major countries dealing with spy ships infiltrating their territorial
waters can provide lessons. In the United States, it is basically the responsibility of the U.S. Coast Guard for
checking illegal activities at sea. The U.S. Navy sometimes participates in the action where necessary. Recently,
the number of joint/ inter-agency operations conducted by the U.S. Coast Guard and the U.S. Navy to check illegal
migration and drug smuggling from Latin American countries and cases of joint work regarding boarding inspection
has been increasing. For instance, the U.S. Navy and the U.S. Coast Guard have formed a joint task force to
intercept drug smugglers coming from Latin American countries. In the Persian Gulf and in the Adriatic Sea, U.S.
Navy vessels and U.S. Coast Guard cutters participated in the maritime intercept operations in support of U.N.
sanctions against Iraq. In September 1998, the chief or naval operations and the commandant of the U.S. Coast
Guard signed a National Fleet—Joint Navy/Coast Guard Policy Statement. The term “National Fleet” is a concept
born of the necessity for synchronizing planning, training and procurement of the navy and the coast guard to
improve their overall capabilities.

In the case of the United Kingdom, the Royal Navy has the responsibility for guarding its territorial waters.
The Royal Navy has three tasks to perform: military, constabulary and benign operations (humanitarian assistance
and civic cooperation). Its constabulary duty includes the enforcement of embargoes, surveillance of fisheries and
dealing with piracy and terrorism.

In South Korea, it is the responsibility of the National Maritime Policy Agency, and when the infiltration boat
is believed to be a spy ship of North Korea, the navy takes charge of the situation. In this regard, one of the major
missions of the ROK Navy is the increased surveillance of the 12-mile territorial sea limit in to order to discourage,
or prevent foreign spying, particularly by the North Korean spy vessels in the guise of fishing craft.

In the case of Japan, the Maritime Safety Agency(MSA) has been responsible for checking maritime intrusion.
However, the 1999 infiltration incident of spy ships, in which Japanese forces opened fire for the first time(only
with warning shots) since the end of the World War II, prompted a reevaluation of the country’s maritime-defense
needs. The major points raised at that time in Japan were the necessity for relaxing the criterion of using weapons
during maritime security operations, for giving the MSA patrol boats capability to navigate at a higher speed, for
strengthening the coordination and cooperation between the Maritime Self-Defense Force(MSDF) and the MSA,
and for assigning the duty of what is called “guard operation in the territory” to the Self-Defense Forces(SDF).’
Now, the MSA is still responsible for checking suspicious ships infiltrating Japan’s territorial waters. However, in
the case the MSA finds it extremely difficult or impossible to deal with a given incident by itself, the SDF is
supposed to deal with such an infiltration of spy ships by conducting maritime security operations.

In addition to strengthening coordination between law enforcement agencies at a domestic level, bilateral
cooperation is crucial when a suspicious ship flees into the territorial sea of a third state. The seas in Northeast Asia
border on the territorial waters of a number of states, and when an any spy ship flees to the territorial waters of any
of these states, it could affect the security of many countries—so that actions taken by one country could
conceivably disturb the maritime security of other countries. Therefore, it is imperative for the affected country to
coordinate the actions it takes against such spy ships with those of other countries concerned. In this regard,
following the 1999 intrusion incident of the suspicious ships in Japan, the bilateral cooperation established between
South Korea and Japan is suggestive. The two countries set up a hot line between the defense authorities to
exchange information.

Furthermore, international cooperation at the regional level is needed to reduce the incidence of maritime
crimes such as an intrusion of spy ships and maintain good order at sea in Northeast Asia where maritime
jurisdiction and enforcement are extremely complex. As all of us are aware, the United Nations Convention on the
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Law of the Sea(UNCLOS) prescribes for territorial sea, exclusive economic zones(EEZ) and continental shelves,
and grants coastal states sovereignty over their territorial sea, sovereign rights to natural resources in their EEZ and
continental shelf, and jurisdiction over the environmental protection of their EEZ. Since the establishment of EEZs
by coastal states, almost all the area of the region has become subject to the jurisdiction of one country or another.
Most of the infiltration by spy ships has occurred in sea areas over which one coastal state or another claims
sovereignty, sovereign rights or jurisdiction. Therefore, conflicting claims of sovereignty, sovereign rights or
jurisdiction over a particular sea area by different countries have a profound impact on the security of the seas.

In conducting international cooperation on various problems affecting the maritime security of the regional
countries, if the UNCLOS is interpreted merely as a law governing relations between sovereign states, such an
approach sometimes makes it difficult to solve those problems. When countries too rigidly demand the protection
of their sovereignty over their territorial waters, chances will be lost for developing avenues of international
cooperation to combat common threats.

IV. Conclusion

Infiltration of a state’s territorial waters by spy ships is one of the illegal activities at sea which poses a serious threat
to national security. Infiltration of spy ships occurs very frequently in Northeast Asia, where the security
environment is relatively unstable and state-to-state relationships are not fully normalized.

The major mission of infiltration of spy ships is to infiltrate the territorial waters of other countries to help their
personnel infiltrate another country for collecting intelligence and spying, for carrying out subversive activities, for
receiving funds raised there or for kidnapping local inhabitants.

Countries may face difficulties in combating maritime infiltration of spy ships due to the lack of modern
equipment, the obsolescence or inadequacy of much national legislation, and the weak maritime law enforcement
capability of national agencies. Even developed countries with sophisticated maritime patrol and surveillance
capabilities may have difficulty in adequately policing expanded offshore areas.

In order to prevent maritime infiltration of spy ships, it is necessary to build a maritime defense capability that
can meet the challenge of maintaining public peace and order at sea, ensuring unhindered utilization of the sea, and
making bilateral and multilateral arrangements to help these capabilities function effectively.

NOTES

* The views expressed in this paper are the author’s own, and are not to be construed as represent those of IFANS.

1) The Japan Times, October 5. 2002, p.1.

2) Other illegal activities at sea, which are known as maritime crimes, include piracy, maritime terrorism, drug
trafficking, human smuggling, illegal fishing and offences against the marine environment.

3) East Asian Strategic Review 2000 (Tokyo : The National Institute for Defense Studies, 2000), p. 113.

4) Joseph S. Bermudez, Jr., “Details emerge of new DPRK infiltration craft,” Jane’s Defense Weekly 31(6 January
1999), p. 14.

5) Ibid.

6) International Herald Tribune, October 14, 2002. p. 3.

7) East Asian Strategic Review 2000, p. 103.
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Session 1: Maritime Security: New Threats of Maritime Terrorism,

Unidentified Ships, etc.

Unidentified Ships in the Waters around Japan

I-1.

1-3.

1-4.

1-5.

The unidentified ship that sank in the East China Sea was clearly a spy vessel, and had thus infringed on
Japan’s sovereign rights by entering the nation’s exclusive economic zone (EEZ). In cases such as this, it is
believed that Japan has an internationally recognized right to pursue, board and inspect such vessels, yet
some suggest that Japan’s reaction may have been excessive. The use of weapons must be avoided if at all
possible, and if they must be used, they should be used as little as possible and in a humane manner. This
incident spurred new debate as to whether the use of weapons in such cases was becoming all too common.

The unidentified ship in the East China Sea had been operating in Japan’s EEZ, in accordance with laws
regarding fishing operations. The Japanese Coast Guard (JCG) had ordered the vessel to stop so that it could
board and search the ship, as provided under the Fisheries Law. When the vessel failed to respond, JCG
opened fire. Naturally weapons should be used with the utmost prudence, but JCG recognized that the ship in
question was armed and extremely dangerous.

When the task of raising the unidentified ship was completed, it was found to be equipped with hand-
held surface-to-air missiles, rocket launchers, 14.5mm anti-aircraft machine guns, 5.45mm automatic rifles,
82mm recoilless rifles and 7.62mm light machine guns, as well as an assortment of grenades, sighting
mirrors and shells.

In the pursuit of the unidentified ship in the East China Sea, we believe that a maritime security operation
should have been announced. Northeast Asia is a region where various countries' EEZs overlap at many
points. Japan needs to indicate clearly how it would respond to a clear and present threat from a neighboring
country, with due consideration of the international implications.

According to the judgment of the International Tribunal for the Law of the Sea, the use of force in an EEZ
should be avoided as far as possible, and if such action is unavoidable then certain lines of appropriate
conduct must not be crossed. Nonetheless these provisions do not completely prohibit the use of force. The
intrusion of spy vessels is an extremely grave threat to national security.

When assessing whether to use force against an unidentified ship or spy vessel, it is important to establish
whether the vessel has a purpose other than cruising through the waters in question. To warrant action, the
vessel must be clearly recognized to be violating the coastal state’s sovereignty. In the East China Sea
incident, the unidentified ship was clearly not simply passing through, nor is it thought to have been engaged
in extraction of marine resources-and it fired on a patrol vessel.

Military Action in the EEZ

1-6.

26

One problem in general principle is whether military action in a broad sense, including espionage, is
permissible in EEZs under the law of the sea. The United States conducts reconnaissance missions in China’s
EEZ over 400 times a year. Japan and South Korea argue that North Korea’s spying activities are a grave
problem, justifying a solution through military action, but they need to argue their case in terms of
international law. One problem is that the United Nations Convention on the Law of the Sea (UNCLOS) is
vague on many points. Until those points are clarified, however, a prudent stance is best.

G
1




1-7.

1-8.
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Japan is extremely discreet in its use of force. The government convened a cabinet meeting to decide to
mobilize the maritime security operation. A great deal of time is taken in analysis before the Maritime Self-
Defense Forces (MSDF)’s P3C can determine the sighting of an unidentified ship.

Every country gathers information in other countries' EEZ. China also gathers information around
Japan. International law is vague on this point, but that is probably just as well.

The United States explicitly recognizes international law in the case of military action in EEZs. Strictly
adhering to its rights and responsibilities with respect to resources in its EEZ, the United States accepts the
principle of freedom of navigation. Like China, the United States conducts military activities within other
countries' EEZ. The clear difference in the case of North Korea is that North Korea disguises its military
vessels as fishing ships and even flies the flags of other countries. In effect, these are pirate vessels. Some
provision has to be made for dealing with countries that behave in this manner.

For maritime powers, one major threat is that many coastal states are tending toward a broader interpretation
of UNCLOS. Steadily expanding their jurisdiction, many states are staking unlimited rights within their 200-
nautical-mile territorial limits. If all Asian countries insist on a 200-mile limit, overlapping among these
territories from north to south will be considerable, creating numerous conflicts of national interest. Nations
must cooperate to abide strictly by the terms of UNCLOS, rather than interpreting the treaty unilaterally to
extend their territorial claims.

Piracy and Maritime Terrorism

1-10.

I-11.

India and the United States have recently conducted joint patrols in the Straits of Malacca. Coastal states
cooperate in this venture to prevent any conflicts of interest from arising.

In the 1988 Rome Convention, the right to control piracy as well as terrorism at sea was recognized. Japan,
China, South Korea, India and the United States have already ratified the Convention. Given a more sensitive
approach, it is thought that the number of ratifying countries could increase. Singapore and Malaysia have
now ratified and Indonesia is expected to follow suit. In our opinion, this is an excellent Convention that fills
in a lot of important spaces that had been left blank for too long, and the reluctance of some states to ratify it
is frankly puzzling.

Some 85% of the container traffic bound for the United States passes through at one of 20 of the world’s
major ports. If inspection of these 85% of containers could be speeded up, the inspection of the remaining
15% would be greatly accelerated as well.

The United States is actively pursuing bilateral measures such as container-traffic initiatives, in
cooperation with national customs authorities in these major ports and the International Maritime
Organization (IMO). One such effort involves guaranteeing the safety of container cargo through a container
tracking system. If this system gets under way, receiving ports will have greater advance notice of incoming
container cargo. By applying clear and uniform standards, the parties hope to maximize safety while
minimizing costs.

. Four to five years ago, a container inspection system was developed, called the Vehicle and Cargo Inspection

Systems (VACIS). The system uses X-rays to obtain high-resolution photographs of the cargo inside
containers. The system is not harmful to the cargo. A wide range of VACIS systems exist. In one system, the
containers are inspected by X-ray photography while traveling on freight trains at 10km/h. The motivation
for such “non-invasive” inspection procedures are clear: Just opening the doors of a container costs half an
hour of the port’ s time. If all 6 million of the containers that enter American ports each year had to be
opened up, the country’s trade would grind to a halt.
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1-14. If drugs are held in a container, sensors should be able to detect them. Chemical sensors can be used to detect
harmful chemicals. In practice, however, inspection for and detection of lethal biological weapons such as the

anthrax bacillus is exceedingly difficult.
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Ocean Pollution from Land Based Sources:
East China Sea, China

Introduction

The environment of East China Sea has been faced on huge stress from anthropogenic activities and population
growth in the Yangtze River drainage basin and the areas along the coasts since the recent two decades. Some
pollutants from land-based sources, such as: sewage, oil hydrocarbons, sediments, nutrients, pesticides, litter and
marine debris, toxic wastes, consequently transfer to the ocean to constitute the greatest real or perceived threat to
coastal and marine ecosystems as well as the public health of coastal dwellers by causing phytoplankton growth
limited, fish and benthos dead, eutrophication enhancing, red tide frequently occurring, fishery yield decreasing, and
nonreversible changes of ecosystem healthy. In addition, The Three Gorge Dam (TGD) construction, the South to
North Water Transfer engineering and sea level rising caused by global climate warming will also bring new
impacts on it. Therefore, deep study and impersonal evaluation on these impacts are needed for protecting marine
ecosystem and supporting sustainable development of society, economic and environment of the countries and areas
around the East China Sea.

Since 70s, developed countries have begun to undertake relevant basic study on environment of coastal ocean.
By 90s, remarkable environment melioration came to true. Recently, they begin to focus on aspects of mechanism of
ecosystem service, ecosystem healthy, ecosystem restoration, and ecosystem diversity protection, and emphasize
international corporations of macro-scale studies on these. The UN Conference on Environment and Development
held in Rio de Janeiro in 1992 and the Agenda 21 of China had proposed the significant role and special status of
protecting coastal resources and ecosystem healthy on both sustainable using of marine resources and sustainable
development of human being.

During 1958-1960 China had carried out a large program of National Ocean Integrated Investigation.
Afterwards, the National Coastal Zone Resource Integrated Investigation and the National Islands Resource
Integrated Investigation had been done during 1980-1986, 1989-1992 respectively. After that, other large research
programs for coastal oceans were also undertaken. These make a certain basis for us to understand the present
situations of coastal ocean ecosystem healthy and marine resources. Currently, China has begun to start a large
program called “Verdure Sea” to regulate and restore Bohai ecosystem with an investment of about 10 billion Yuan,
and a same program is also going to be performed in the Pearl River estuary, Guangdong province, that will mitigate
environmental stresses from anthropogenic activities on coastal ocean effectively. Meantime, a series environment
regulation projects are also carried out in cities along the Yangtze River basin. However, action and investment for
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ameliorating environment issues in the Yangtze River estuary and adjacent East China Sea still lag behind above
areas despite its economic scale and investment proportion on economic development are large far from them.

This paper attempts to introduce environmental evolution and evaluate present environmental situation of the
East China Sea, to promote extensive and high level discussion on some questions of influencing the ecosystem for
making some strategies of preventing Ocean pollution and protecting the ecosystem of East China Sea effectually in
future.

General Situation of the Coastal Ocean Pollution of China

Total population along the coastal provinces of china is about 0.5 billion, besides there is a great amount of
mobile population staying along the coastal area. It is estimated that the tendency of population migrating from the
mid and western to the eastern coasts may not be changed before 2020 and also 0.08~0.1 billion population per year
will stay along the coastal area. Huge population along coastal area must cause very shortage of living space, heavy
pollution and serials of environmental problems, such as sewage discharge increasing (Fig.1). Especially, About 80
percent of ocean pollutants are come from land and it is inevitably. A majority of pollutants caused is discharged
and dumped directly into ocean. Only sewage and main toxic materials discharged into ocean from factories and
cities along china coasts are more than 10 billion tons and 146 million tons per year respectively.

In 2001, the water areas of china coastal ocean where sea water quality was worse than the Class I of the Sea
Water Quality Standard (SWQS, GB3097-1997) of China reached more than 173,000 km? (Fig.2), in which very
heavy pollution areas worse than the Class IV of SWQS is about 32,000 km? mainly distributing in mid and large
city coastal oceans and estuaries with high population density. The very heavy pollution areas expanded 4,000 km?
comparing with that in 2000. Drain contamination still is a top factor of coastal ocean environmental pollution at
present. The dominating pollutants are inorganic nitrogen, phosphate, oil hydrocarbons, organic matters and heavy
metals. Although runoff volume of industry sewage directly into coastal ocean has been decreasing since 1999,
living sewage and sea runoff contaminates face on increasing trend. The red tide events occurred 28 times with
involved areas 10,000 km? in 2000 and 77 times with involved areas reached 15,000 km?* in 2001 respectively. On
inorganic nitrogen and phosphate pollution in 2001, the light, mid, and very heavy polluted coastal ocean areas by
inorganic nitrogen were about 25,000 km?, 14,490 km? and 32,490 km? respectively; the mid and very heavy
polluted coastal ocean areas by phosphate were 13,000 km? and 9,232 km? respectively.

The sediment monitoring data of the coastal ocean of china in 2001 showed that pollution caused by Total-Ag,
Cu, Cd, Pb, As, DDT, PCBs, oil hydrocarbons, sulfide, organic matters, and so on mainly focus on different regions
with different degrees, these regions are following:

a. Dalian Bay, suffered by Total-Ag, Cu, Pb, oil hydrocarbons, sulfide, organic matters pollution, in which, the
maximum value of sulfide reached 969 mg/kg, exceeding the Class III of the Marine Sediment Quality Standard
(MSQS,GB-interim of China); The maximum value of oil hydrocarbons was 7,795 mg/kg, more than 5 times of
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MSQS; the maximum value of T-Ag exceeded 3 times of MSQS.

b. Jinzhou Bay, much heavy polluted by heavy metal, Total-Ag, Cu, Cd, and Pb exceeded the Class I of MSQS, in
which the highest value of T-Ag was more than 3 times of MSQS; As and sulfide was worse than the Class I of
MSQS. About 7 km? of the seabed had no organisms.

c. Qinhuangdao and its adjacent sea, polluted by oil hydrocarbons, sulfide, organic matters, Ag, and Cu, in which,
the highest values of oil hydrocarbons and sulfide exceeded the Class III of MSQS; values of organic matters,
Total-Ag, and Cu were worse than the Class I of MSQS.

. Yangtze River estuary and its adjacent sea, contents of DDT exceeded the Class I of MSQS.

. Beihai coastal ocean, contents of DDT exceeded the Class I of MSQS.

. Qinzhou Bay, the highest content of DDT exceeded the Class II of MSQS.

. Minjiang estuary and its adjacent sea, polluted by Ag and oil hydrocarbons, in which, the maximum content of oil
hydrocarbons exceeded the Class IIT of MSQS.

The pollutant content data of sampling monitoring to 20 species of seashell from 50 sites of 11 provinces along

gmGQ = 0o o

the coasts showed that the quality state of marine organisms in the coastal ocean of china were good basically in
2001, but toxic pollutants in organisms presented in some places and mainly were Cd, oil hydrocarbons and As.

Along with development of coastal economy of china, runoff volume of pollutants into ocean shall has no
significant decrease in near future, specially, the persistent organic pollutants loading will be an increasing trend.
Therefore, the environmental quality situation along the china coastal ocean is no optimism and high attention on it
must be paid.

Main Ways of Land Pollutants into the East China Sea
East China Sea (ECS) is a marginal sea characterized by both shallow and deep-water features. The submarine
topographic of ECS is very complicated, its western part is occupied by continental shelf covering about two thirds
of the total area of ECS, and the southern part occupied by continental slope and deep trough (Okinawa Trough),
with its maximum depth exceeding 2700 m; On the western side a large amount of runoff ca. 12x10"m’yr" is
discharged into ECS from the Yangtze River (Fig.3). On the eastern side flows the intense Kuroshio; its volume
transport is around 20-30 SV. At the same time over the sea surface prevails monsoon, its direction changes twice a
year. Since materials carried by Kuroshio and summer monsoon eastward transport into ECS are not contaminated,
main ways of pollutants into ECS come from the Yellow Sea and the eastern part: rivers, coasts and atmosphere of
china mainland, among them Yangtze River is main source of land based pollutants discharging into ECS (Fig.4).
The Yangtze River is the largest river in China as well as one of the famous large rivers in the world. It passes
through a densely populated area with relatively developed industry and agriculture along the both banks especially
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Fig.4 Main ways of land pollutants into the East China Sea

Shanghai at its end, the greatest city of China. Therefore environmental pollution of Yangtze River basin has close
relation with marine environment quality of ECS.

Present State and Tendency of ECS Pollution

Sediments

Although large-scale ocean processes influence ECS greatly, the large water discharge and sediment loads from
rivers play important role in physical processes, morphologic development, and ecosystem health of the continental
shelf of ECS. As known as well, keeping a certain extent of water discharge and sediment loads is a basis of ECS
ecosystem stability, therefore the long term changes of discharge volume and material flux into ECS, specially from
the Yangtze River.

At present, annual average runoff and sediment discharge at Datong Station in the lower Yangtze River are
29,300 m’s” and 10,700 kg s respectively (Fig.5). There are 48,000 reservoirs constructed in the Yangtze River
drainage basin over last 50 years (Fig.3), in which 965 reservoirs are middle and large scale, and also there are
innumerable water transfer engineering. Although retaining water by reservoirs only regulate water volume timely
and have no significate influence on runoff volume, sediment discharge flux into the sea are largely affected,
especially particulate state nutrients. The variations of annual average runoff and sediment discharge at Datong St.
over last 50 yeas show that both have period fluctuate, but annual average sediment discharge presents very
decreased trend while annual average runoff has no obvious change trend. Therefore, material discharge flux,
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including organic particles and particulate state nutrient fluxes and so on, must have same decreasing trend.
Probably, that has close relation with dam constructions and water transfers in the Yangtze drainage basin.

Persistent Organic Pollutants

According to the monitoring data of variations of BHC and DDT contents in the surface sediments of the Yangtze
River estuary since the last decades as well as the vertical changes of BHC and DDT contents in sedimentary cores
dated by 210Pb, it is indicated that BHC and DDT contents have decreased rapidly since the use of
organochlorinated pesticides was forbided by China government in 1983 (Tab.1). Although these high remainder
pesticides can affect marine environment and marine organism continuously for decades, the concentrations of
organochlorinated pesticides in ECS are not high, lower than the SWQS.

Tab. 1 Variations of BHC and DDT contents in surface sediments in the Yangtze Estuary since 80s (ng/g)

Time BHC DDT
Aug. 1981 3.26 12.38
Jan. 1992 - 0.94
Oct. 1997 0.38 0.17

Sewage

Total 10.02 billion tons of industry sewage from 11 provinces along the coasts of China was drawn off in 1999, in
which 3.67 billion tons directly discharged into sea. The sewage quantities into four great sea regions were 0.56
billion tons in Bohai, 0.71 billion tons in the Yellow Sea, 1.48 billion tons in ECS and 0.92 billion tons in the South
China Sea respectively. The ECS occupied 40.3% of total industry sewage and became the largest industry sewage
load sea region in China.

At same year, living sewage from 11 provinces along the coasts of China was 10.81 billion tons, directly
discharged into the sea was 3.95 billion tons, in which 40.3% discharged into ECS. Therefore, ECS also was the
largest living sewage load sea region in China.

Besides, there are 25 oil/gas wells running in China jurisdictional sea regions in 2000, annual discharge oil-
contained sewage was 4.648 million tons, in which ECS with 1 oil/gas well only discharged 300,000 tons (Tab.2).
Oil pollution in ECS mostly focuses on the Yangtze River estuary, Hangzhou Bay and Zhoushan Fishing Ground,
where oil contents exceeded the Fishery Water Quality Standard. Recently increasing trend of oil pollution appears
in ECS.

Tab. 2 Statistics of distribution and sewage discharge of oil/gas wells of China in 2000

Sea Regions Oil/Gas Wells Oil Sewage Discharge Oil Discharge (x10*tons)
(x10%ons)
Bohai 8 246 54
ECS 1 30 5
SCS 16 4372 1302
Total 25 4648 1358

As main land based sewage source into ECS, the Yangtze River basin catches 42% of total sewage discharge of
15 billion tons of China, in which industry sewage was 11.42 billion tons and living sewages was 3.8 billion tons,
occupied 45% and 35.7% of total industry and living sewages of China respectively. Annual sewage discharge of 21
cities along the main stream of the Yangtze River basin was 6.3 billion tons, and increasing in speed of 3.3%, among
them 70% did not fitted the national discharge standard. Polluted length of river reaches of these cities exceeded 500
km, occupying more than 60% of the cities' river reaches. Eventually, most of sewage is discharged into ECS
through the Yangtze River estuary.
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Nutrients
Nutrient pollution is one of main characteristics of the Yangtze River estuary and its adjacent ECS, which causes
eutrophication of coastal ocean and estuarine area and very often stimulate red tide occurring. In recent two decade,
nutrient pollution in the Yangtze River estuary and its adjacent ECS became much heavy year after year and
polluted areas expand continuously duo to fertilizer use increasing started in 80s (Fig.6). Average content of
inorganic nitrogen in the Yangtze estuary and its adjacent sea was worse than the Class I of SWQS in 1985, but only
by 1991 inorganic content-exceeding standard was 9 times. The highest content-exceeding standard reached 14
times while large sea area was polluted in 1994. For phosphorus pollution in ECS inorganic phosphorus
concentration had exceeded the SWQS early in 1985. Compared with other sea regions in China, ECS is the
heaviest polluted one. From the monitoring data of N and P in ECS in 2000, polluted extent of ECS can be
estimated to reach almost about 200 km far from east coast of China (Fig.7).

Duo to eutrophication frequently causes a yearly harmful algae bloom, it also gives a heavy stress on the
Yangtze River estuaries and the environment of ECS. Large amounts of nutrients from the river basin area and from
the atmosphere lead to the enhanced primary production and particulate organic matter production in the estuaries,
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and to serve hypoxia (dissolved oxygen <2mg I'') in bottom water. A large extent of hypoxic water found in bottom
off the Yangtze River in the East China Sea in summer demonstrates that oversupply of nutrients from the Yangtze
River is enhancing the eutrophic character of the Yangtze Estuary and adjacent marine environment of ECS (Fig.8).

Solid Waste

Total volume of solid waste dumped into ECS was 36.44 million m® in 2001, which was constituted by dredging
mud from harbors, inland rivers and navigation channels. Duo to limitation of hydrodynamic conditions, seasonal
variations of dumping volumes are very large. Generally, on the dry season there are relatively more dumping
volumes. The ratios of dumping volumes occupying the total dumping volumes of ECS were 73.2% in the sea
region of Shanghai, 9.5% in the sea region of Lianyungang, Jiangsu, 16.1% in the sea region of Zhejiang and 0.3%
in the sea region of Fujian. Dredge materials dumped into ECS mainly belong to the Class III dredging materials
according to the Dredging Dumping Quality Standard. Main compositions of these dredging materials were Cu and
its compounds, Pb and its compounds, Zn and its compounds, As and its compounds, Cd, Cr, organic maters,
sulfide, PCBs, DDT, BHC, oil hydrocarbons and so on, in which Cu, Pb, Zn, Cd, Ag and oil hydrocarbons contents
occasional exceed the standard, others are not very high. The dredging mud mostly polluted by land pollutants.
Along with increasing of dredging engineering, amounts of dumping into ocean will be increasing greatly in the
future.

KAk S b ..'.-$. :=':
Imaging: Sandstorm occurred in China on April 16 1998

Sandstorms are strong windstorms, especially in semi-arid areas neighboring deserts, which carry clouds of
sand or dust, usually causing serious air pollution (see imaging ). Sand dust also is another pollution from land solid
matter source and may contain some contaminants that can be transported into the ocean from atmosphere. China
has been frequently attacked by sandstorms raging across the country’s northern regions, particularly the drought-
prone Northwest in recent years. World climate changes and the droughts in China over the past years are major
reasons for more sandstorms. At the same time, spreading desertification caused by overlogging or overgrazing, the
random-use of water resources and large-scale construction projects for rapid urbanization have also resulted in bad
weather. Statistics from the China Meteorological Administration indicate that by mid-May this year, sandstorms
have appeared 18 times, blowing sand or dust in the North, Northwest, and parts of Northeast China, and even
across Japan Sea and Northern Pacific Ocean to reach North America. To tackle the problem, a series of effective
counter-measures, including massive afforestation throughout China and turning lots of farmland into forests or
grassland in western regions can help reduce the damage caused by sand or dust storms in the coming years.
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Effects of the TGD and Water Transfer in the Yangtze River Basin

Maintaining an extent of discharge volume and material flux into the ECS on dry and flood seasons is a basis of
keeping ECS ecosystem stability and environmental heath. If inappropriate large-scale water transfer and dam
constructions in the Yangtze River basin will change this basis. Water transfer will affect discharge volume and dam
constructions will influence not only discharge volume but also material flux. Since precipitation distribution and
quantities each year are not uniform in different regions of the Yangtze River basin, material sources are different in
different regions. Therefore, water transfer without affecting long-term rhythm variations of material loads and
organism life cycles are very limited, as well as the selecting water transfer time and amounts. Moreover, log term
effects of future population growth pressure and global climate change on demands of water resources in the lower
reaches of the Yangtze River also are not considered sufficiently. It is suspectable how much runoff goes into the
ECS after water transfer in dry season.

Countermeasure of Preventing East China Sea Pollution
To prevent ECS pollution and protect ECS environment, following countermeasures are needed to do now:

1. Regulating the industry structures along the coasts of ECS and in the Yangtze River Drainage Basin and
focusing on developing high technological industries.

2. Increasing investment for pollution treatment, limiting economic scale and carrying out pollutant total control.

3. Studying population carrying capacity of coastal areas and the Yangtze River Drainage Basin and limiting
population growth.

4. Reinforcing security of the ocean and stopping marine contaminating events occurring.

5. Promoting cooperation with developed countries in the field of ocean environmental protection.
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Protection of the Marine Environment
from Sea-Based Pollution

Mohd Nizam Basiron

Abstract

The marine environment continues to be adversely affected by pollution from land-based and sea-based activities.
While land-based activities contribute a higher percentage of marine pollution, pollution from sea-based activities,
especially those involving oil spills are often more ‘visible’ to the general public. Images of wildlife caught in oil
slicks or coated in oil never fail to evoke public concern and sentiments over such incidents. In addition to oil spills,
chemical spills and discharges, pollution from routine maintenance work on vessels, pollution from ports and
harbours, offshore oil exploitation, dumping at sea and dredging activities also contribute to marine pollution from
sea-based activities. A lot of focus has also been given to the introduction of exotic species through the discharge of
ballast water. Sea-based activities however are relatively better regulated than land-based activities. There is a host
of maritime conventions under the purview of the International Maritime Organisation that aim to control pollution
from sea-based activities and provide compensation in case of pollution. Similarly, the oil and gas industry are also
known for its stringent self-regulatiory approach in pollution prevention. Despite these efforts, marine pollution
from sea-based activities continues to occur and to threaten the marine environment as highlighted by incidents such
as the Erica and Jessica spills in 1999 and 2001 respectively. More recently, another dimension has been added to
the discussion over sea-based pollution, that of marine pollution caused by piratical and terrorist activities. This
paper examines issues related to marine pollution and the international efforts to address the issue and highlights
possible new trends in marine pollution from sea-based activities.

Introduction

Disasters at sea, particularly those involving oil spills and its effects on the environment make good headlines. This
tendency embodies the global concern over the dangers which maritime transportation poses to the marine
environment. Pictures of wildlife coated in oil are synonymous with the effects of oil pollution on the marine
environment. And as the global economy grows, so does the importance of maritime transportation, including of oil
which fuels the economic activities of countries worldwide. In 1994 for example, USD 260 billion worth of
Japanese trade passed through the major sea lanes of Southeast Asia.' In addition vessels worldwide transport over
6.5 billion barrels of oil every year.? There are obvious risks associated with such a high volume movement of oil.
And this is reflected in the approximately 120,000 tonnes spilled into the sea as a result of accidents. A further
480,000 tonnes are released into the sea through routine tanker operational activities such as tank cleaning and the
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release of ballast water.® Balancing the concerns over the protection of the environment and ensuring the efficient of
movement of goods by sea has been the preoccupation of organisations such as the International Maritime
Organisation (IMO) and countries worldwide.

The issue however is not as simple as it is often made out to be and is not confined only to sea-bases pollution
from oil. There is an increasing concern worldwide over the introduction of alien organisms through ballast water
discharges, chemical spills and the carriage of ultra hazardous cargo such as nuclear waste by sea. From another
perspective the issues involved also includes economics and environmental protection, the role of countries as
prescribed by international law, rights of transit, design of vessels, training and competency of seamen. This paper
examines some of the issues related to the protection of the marine environment from sea-based pollution and the
efforts to address the problems. The paper also identifies several emerging issues related to maritime transportation
and marine pollution.

Sea-based pollution of the marine environment, causes and effects

Probably, the most visible side of sea-based pollution is its effects. Oil coated birds and other wildlife, oily seawater
and coastlines and tankers breaking up are common visuals associated with sea pollution. Yet there are many factors
which often contributed to this end result of a maritime accident as seen on television or across the front pages of
newspapers. The report “Safer Ships and Cleaner Seas” describes the situation as one that is complex in nature and
involves many players and is affected by many factors. The report provides a catalogue of issues which needs to be
considered in the prevention of pollution from vessels such as the human factor; the roles of the various players in
the shipping industry (including that of flag states and port states); and the availability of adequate waste reception
facilities. Equally important, the report suggested several possible avenues for reducing the risk of pollution from
ships such as better port state and flag state control; the inculcating of a safety culture among the ship crews; and
minimising the generation and disposal of wastes from vessels.* This report while meant for a United Kingdom
audience has far reaching recommendations for the shipping industry as a whole and had some very pertinent
recommendations which could be adopted in a different setting.

Human error has been identified by several studies as a major contributing factor to marine pollution from
maritime transportation. The International Maritime Organisation (IMO) concluded that more than 90 per cent of
marine pollution worldwide is caused by human error which is closely related to matters such as knowledge,
training, work specifications, communications and mental or physical fatigue.” These problems are further
compounded by questions of economics and profits as shipowners strive for profitability in a highly competitive
market at the expense of safety and environmental protection.® Several high profile incidents have been linked to
human error, one of which is the Exxon Valdez incident in 1989. To partly address the problem the IMO has made it
compulsory for all vessels to have only crews which have been certified according to the requirements of the
Standards of Training, Certification and Watchkeeping Convention 1995. The STCW would in many ways facilitate
the standardisation of seamen qualification in an industry that comprises seamen from as many as 43 countries with
different training, culture and language background and has been implemented in countries which are major
providers of seamen such as the Philippines.

Pollution at sea is also attributed to the practice of dumping operational wastes from shipping activities at sea.
Where oil pollution is concerned, more oil is released into the marine environment from tank cleaning and ballast
water discharges than from accidental spills. Added to these are other wastes generated during the day-to-day
operations of a vessel such as litter and sewage. In principle, the disposal of these wastes is regulated by the
International Convention for the Prevention of Pollution from Ships 1973 (MARPOL 73/78). In practice, the
implementation of MARPOL 73/78 depends on how flag and port states have incorporated the convention into
national laws and the subsequent implementation of these national laws. Additionally, a lot also depends on self-
regulation by shipmasters and crew especially in areas outside of national jurisdiction such as the high seas. The
effectiveness of MARPOL 73/78 in preventing vessel-based pollution is yet to be comprehensively assessed but
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over 94 per cent of the world tonnage is regulated under MARPOL 73/78 which indicates the significance of the
convention to marine pollution prevention.’

There are also other sources of sea-based marine pollution. In countries where there are large numbers of small
fishing vessels, pollution from engine oil has been noted in addition to litter and sewage.® Regulating these sources
of pollution may prove to be more difficult given the dispersed nature of small fishing vessels. Oil exploration and
drilling activities and natural seepages also contributed to pollution in the marine environment. The amount released
however is small compared to oil pollution caused by operational dumping and accidental spills.’

Wastes from land are also dumped at sea. This form of pollution typically involves the disposal at sea of
various types of wastes from industrial as well as domestic sources, wastes from dredging activities, radioactive
wastes and until 1991 wastes from incineration at sea. In addition the military sometimes use the sea as a dumping
ground for ordinance. In the 1970s the amount of industrial wastes dumped at sea amounted to 11 million tonnes.
The figure has decreased to between 4.6 to 6 million tonnes in the 1990s, most of which was dumped by Japan and
South Korea."” These activities present a completely different challenge to the prevention of marine pollution from
oil pollution as a wide variety of wastes could be dumped into the sea with varying effects on the marine
environment.

The effects of marine pollution can be devastating on marine life and ecosystems. Ecosystems such as coral
reefs and mangroves are particularly susceptible to damage from pollution from both sea-based and land-based
pollution, particularly oil spills. A number of spills have occurred in areas of ecological significance. The most
recent one being the grounding of the Jessica off the Galapagos Islands.! Other notorious spills in environmentally
sensitive areas are the Exxon Valdez spill in the Prince William Sound and the Braer incident in the Shetland
Islands.

The other side of the situation that does not always appear in the news is the effects of marine pollution on
coastal communities. In areas such as the Straits of Malacca marine pollution from oil spills could prove disastrous
to the 30,000 Malaysian fishermen who depends on the straits for livelihood and also to those who rely on fish
resources from the Straits for sustenance. The human dimension of the problem also includes the impact of sea-
based marine pollution on economic activities such as tourism and aquaculture.

Addressing sea-based marine pollution - the international dimension

The protection of the marine environment from sea-based pollution has been the main functions of a number of
international organisations, specifically the International Maritime Organisation, the United Nations Environment
Programme and increasingly the United Nations Development Programme. The work of the United Nations
agencies are supported by various private sector organisations and industrial groupings such as the International
Tanker Owners Pollution Federation Limited (ITOPF) which provides “objective technical advice, expertise and
information on effective response to ship-source pollution'?’. Together these bodies have established various
programmes to reduce the likelihood of marine pollution and also to minimise the after-effects of marine pollution.

The foundation of the international effort to address the problem of marine pollution from sea-based resources
is the host of internal instruments such as conventions, treaties, plans of actions, regional programmes and
memorandums of understandings which are all intended to prevent and minimize sea-based marine pollution.
Principal among these instruments are:

i) The 1982 United Nations Convention on the Law of the Sea which provides countries with a framework for
managing the sea, including for the protection of the marine environment;

ii) MARPOL 73/78 which is a comprehensive tool for the prevention of pollution from vessels and covers
pollutants such as oil (Annex I), noxious bulk liquids (Annex II), hazardous freight (Annex III), sewage
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(Annex IV), garbage (Annex V) and air pollution (a new Annex VI).

iii) The Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other matter, 1972 and
the Protocol of 1996 (the London Convention 1972). The London Convention regulates the dumping of
wastes from land (industrial wastes, sewage, radioactive wastes) at sea. The convention specifically
prohibits the dumping of industrial and radioactive wastes and matters in the seas of member countries and
was instrumental in the prohibition of incineration at sea of industrial wastes and sewage sludge.

iv)  The International Convention on Oil Pollution Preparedness, Response and Cooperation, 1990 (OPRC). The
OPRC aims to prevent pollution incidents from oil by promoting adequate response measures during oil
spill incidents and by encouraging cooperation among states in cases of oil spill. A protocol on hazardous
and noxious substances was added to the OPRC in 2000 but has not yet come into force."”

v)  The 1969 International Convention on Civil Liability for Oil Pollution Damage and the 1971 International
Convention on the Establishment of an International Fund for Compensation for Oil Pollution Damage
(CLC and Fund Conventions). The CLC and Fund Conventions provide those affected by oil spills with an
avenue for compensation for loss of earnings and properties due to oil pollution and an for recovering the
costs of oil pollution cleanups. The level of compensation was increased in 1992 and effectively increases
the liability of tanker owners."

Taken as a whole these instruments provides countries with the necessary tools to address marine pollution
from sea-based activities at three different stages-before, during and after the incidents have occurred. Indeed these
instruments have probably contributed to the reduction and minimization of pollution at sea. However, the report of
the Secretary General of the United Nations to the Commission on Sustainable development noted that there are
problems with the implementation of these conventions and that “the capacities of maritime administrations in many
developing countries are still insufficient for the effective implementation of international instruments."”

Addressing sea-based marine pollution - the national dimension

It is important that countries complement the work carried out at the international level with national activities. This
would include incorporating international conventions into national laws and also completing the ratification of
these conventions. National efforts to address marine pollution from sea-based activities could be based around a
number of principal activities apart from the ratification of international treaties and their incorporation into national
laws. These activities are:

i)  Carrying out continuous and constant surveillance of sea areas to prevent and spot pollution incidents;

ii)  Translating surveillance information into effective enforcement by apprehending and prosecuting offenders;
and

iii) Maintaining and ensuring a high degree of preparedness for oil pollution response and prevention.'®

The success of these national activities depends however on the availability of assets and personnel which
could be deployed for pollution prevention work. In many developing countries the lack of such assets and
personnel is a major drawback in pollution prevention efforts. On the other hand, international conventions and
other instruments do encourage cooperation among countries in the prevention of marine pollution. This has
happened to a certain extent in the area of oil spill prevention and response where bilateral agreements have been
established between countries that share common sea areas and where oil spill control equipment donated by
countries such as Japan has been positioned along the straits of Malacca.”” Coastal states however have argued for
more responsibility to be borne by the users of sea areas such as the Straits of Malacca and other straits used for
international navigation in the spirit of Article 43 of UNCLOS" and the “polluter-pays-principle.” Discussion on the
subject is still ongoing but is at a preliminary and research stage.

Countries have also adopted measures which are more stringent than the provided for by international
instruments. The United States for example promulgated the Oil Pollution Act, 1990 (OPA 1990) to provide more
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stringent regulations for tanker design and to impose higher liability on tanker owners and operators in cases of oil
pollution. This has had the effects of prompting the international community to also raise the level of liability
through amendments to the CLC and Fund Conventions.

In discussing national efforts to address marine pollution from sea-based sources, it is also necessary to
examine the issue within the point of view of pollution prevention as a whole. Within this context, it is important to
note that land-based activities are larger contributors to marine pollution than sea-based activities. Pollution from
land constitutes 70 per cent of all marine pollution and are inherently more difficult to address because of the
dispersed nature of sources and also because it is difficult to pinpoint sources of pollution such as agricultural
runoffs and sediments. Addressing land-based pollution would also require sustained and long-term programming
and large capital investments to control pollutants such as sewage and solid wastes.

Emerging trends and issues in marine pollution prevention

Many of the issues affecting the effort to protect the marine environment from sea-based pollution have not changed
since the century. Issues like pollution from oil spills and its effects will continue to dominate headlines as and when
they occur. However, there are a number of emerging issues which will also determine the future of marine pollution
prevention efforts.

Recently, another dimension has been added to the marine pollution prevention scenario _ that of marine
pollution from vessels as a result of piratical or terrorist attacks. While it is important to differentiate between
piracy, ship-jacking and acts of thievery and robberies at sea, it is also important to note that these activities do pose
a threat to navigation and the marine environment especially in places such as the Straits of Malacca. One incident
to note is the more recent explosion of the very large crude carrier Limburg off the coast of Yemen on October 6 of
this year. Preliminary investigations pointed to a possible terrorist attack. Fortunately only 300 tonnes of oil were
lost at sea from the incident.” The threat of terrorism to shipping may also affect how radioactive cargo is
transported by sea. While the debate on the carriage of ultra hazardous radioactive cargo by sea has been continuing
for some the time, and the regime for managing such activities are in the process of being finalized,” terrorism adds
another dimension to an already controversial issue.

The introduction of new regulations with regard to ship design holds great promise for marine environment
protection. The 2001 amendments to MARPOL 73/78 will see a faster phasing out of single-hull oil tankers with all
new tankers constructed after 1996 having a double-hull configuration.” The requirement does come at a price
however, and it has been estimated that building a double-hulled version of the Exxon Valdez would cost an
additional $ 12 million, increasing from $125 to $ 137 million while reducing the capacity of the tanker to carry
0il.”? However, the much-anticipated increase in fuel prices as a result of this new requirement has not happened.”

We are also being made increasingly aware of the risks of having vessels travel through ecologically important
areas. Two recent accidents in the Great Barrier Reef area clearly illustrate the need for strict adherence to
international and national regulations concerning marine transportation in these areas. MARPOL 73/78 provides for
the establishment of Special Areas under the various annexes of the conventions and stipulates clearly the
regulations for ship operation in these areas vis-a-vis discharges of wastes from ships. Areas which have been
designated as Special Areas under Annex I of MARPOL includes the Mediterranean Sea area, the Antarctic area
and the Black sea area. The Gulf of Mexico has been designated as Special Area under Annex V of MARPOL
73/78.%

Conclusion

The use of maritime transportation to transport goods and oil in world trade carries with it inherent risks to the
marine environment. Reducing these risks and minimising the probability of maritime casualties and the
accompanying pollution requires national and international efforts including the implementation of international
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conventions and the enforcement of national laws. Additionally, efforts would also need to be undertaken to restore

environments damaged by pollution. At the same time other sources of marine pollution need to be addressed

including pollution from land-based activities. Attention should also be given to emerging issues in marine pollution

prevention such as the threat of terrorism, carriage of ultra hazardous cargo and the need to protect environmentally

sensitive areas from pollution.
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DILEMMAS AND APPROACHES IN THE NEW OCEAN REGIME:
THE INTEGRATION OF RESOURCE UTILIZATION AND
ENVIRONMENTAL PROTECTION

Merlin M. Magallona

I. The Conference in Perspective

For reason that goes into the main orientation of this paper, I find it necessary to interpret the perspective of this
Conference. The Conference takes on the central theme of “Geo Future Project: Protect the Ocean”. Then it
identifies three issues to be considered in dealing with this theme, namely: “environmental protection, maintenance
of peace in the ocean, and legal and policy frameworks for building and implementing the International Order of the

2

Sea.

We are therefore invited to engage ourselves in the focal concern of Protecting the Ocean. In the perspective of
this Conference, Protecting the Ocean is to be interpreted in a larger conceptual frame. We are enjoined to see the
“deepening relationship of man-kind to the ocean” in taking up environmental issues. It is suggested that we
recognize marine protection in the light of maritime security”, with the outlook of “maritime security in a broad
description to protect the ocean which is the basis for life support.” The Conference perspective indicates to us that
the three issues thus identified must be studied as pertinent to “maritime security in a broad new sense”. This
conveys the understanding that the “broad new sense” of maritime security is “to protect the ocean for the earth’s
future”.

In pursuing the Conference perspective, I take it as a guideline to view the present conditions of marine
environment from the standpoint of common interests of humanity, not so much from a compartmentalized
approach of individual states or socio-economic sectors. As a major scale of the biosphere, marine environment has
become a more critical system for the sustenance of life in Planet Earth than ever before. Its integrating force
encompasses elements beyond the regime of the ocean proper. Indeed, as now recognized in the Regulations on
Prospecting and Exploration for Polymetallic Nodules in the Area, as approved by the International Seabed
Authority, marine environment includes “the physical, chemical, geological and biological components, conditions
and factors which interact and determine the productivity, state, condition and quality of the marine eco-system, the
waters of the sea and oceans and airspace above those waters, as well as the seabed and ocean floor and subsoil
thereof”.! Protection of the marine environment as thus expanded may as well be properly circumscribed by the
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language of the Commission on Global Governance when it speaks of “security for the new era” in its objective “to
maintain the integrity of the planet’s life support systems by eliminating the economic, social, environmental,
political, and military conditions that generate threats to the security of the people and the planet™.?

Marine security “in the broad new sense” should involve a shift in the angle of vision. From the confines of
state boundaries and jurisdictions, the concept of global security must now ensure the survival of humankind
through the protection and preservation of its life’s support systems, in particular the marine environment. The scale
of humanity’s production systems and the intensity of its development operations are nearing the breaking point in
the planet’s tolerance.

Thirty years ago, returning from a round-the-world voyage on his research ship Calypso, Jacques-Yves
Cousteau described the ocean as sick and dying, as a result of human use and abuse. The health of the ocean has
terribly deteriorated. Since then marine biomass has been reduced by 40 per cent; more than a thousand species of
marine flora and fauna have vanished; and more than a hundred square kilometers of the ocean floor have become
waste disposal grounds. This sampling of a broad range of human activities suggests a totalizing impact on the
marine environment that at once places humankind’s life-support systems at great risk. The ocean covers about 71
per cent of the planet’s surface and constitutes 94 per cent of the hydrosphere. The “broad new sense” of maritime
security spells the security of the planet.

Returning to the shift in angle of vision which the Conference perspective entails, justifiably, the protection of
the environment by itself, beyond and independent of the security of the state and its institutions, has gained
recognition in the progressive development of international law. Under the UN Convention of the Law of the Sea,
the manner by which Article 192 defines the general obligation of States to protect and preserve the marine
environment, as well as the resulting responsibility and liability in Article 235, lends itself to a reasonable
interpretation that States assume that duty and are responsible for damage to the marine environment without any
connection with the interests of other States.* Regulation 30 of the International Seabed Authority on prospecting
and exploration for polymetallic nodules®, defines the responsibility of the contractor in terms of his wrongful acts
“in the conduct of its operations, in particular to the marine environment”, without regard as to whether any State or
other party has suffered a loss or damage. Liability pertains to “damage to the marine environment” in itself to
which the law imputes value in determining compensation independent of the interests of any State or party.’

All this demonstrates the integral connection of the human world to the ocean, such that the death of the ocean
spells the death of humankind. Protection and preservation of the marine environment has become the collective
security of all the peoples inhabiting this planet. It is no less the security of Planet Earth.

I1. Dilemmas and Challenges in the International Ocean Regime

In the last 20 years, since the third UN Conference on the Law of the Sea opened for signature the Convention on
the Law of the Sea at Montego Bay, Jamaica, on 10 December 1982, a number of developments have emerged as
challenges to the concepts and approaches of the new international regime of the ocean; they are dilemmas which
will continue to bedevil the global community way into the mid-century unless fundamental adjustments are
developed in the existing paradigms and institutions.

1. In the rising global temperature, the very survival of the human community is threatened. And yet climate
change that characterized global warming “is attributed directly or indirectly to human activity that alters the
composition of the global atmosphere™, and thus it is by the decisive impact of what the International Panel on
Climate Change has referred to as the “noticeable human influence on the world climate” that global warming
has become a grim reality, especially in the advent of ozone depletion. More concretely, the Framework
Convention on Climate Change recognizes that “the largest share of historical and current global emissions of
greenhouse gases has originated in developed countries™ and, accordingly, gives a direction in the mandate that
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“the developing country Parties should take the lead in combating climate change and the adverse effects
thereof.”®

The anticipated catastrophe has begun to unfold in the thermal expansion of seawater, resulting in the
marked rise of sea level estimated to be between 15 to 60 centimeters.” Combined with storms and floods, the
far-reaching consequences of this catastrophe are incalculable; it would claim its first victims among the 30 per
cent of the world’s population in the coastal areas and from the three-fifths of the world’s mega-cities located on
the coast. On a projected world population, it has been estimated that sea-level rise would affect from 60 to 300
million people."

2. Sustainable development has established itself as a transcendental principle governing the environment. Coming
a decade after the Third UN Conference on the Law of the Sea, the Rio Conference on Environment and
Development dramatized the advent of this principle and paved the way for the United Nations system to
accommodate it as an institution. Chapter 17 of its Agenda 21 brings ocean governance into the framework of
sustainable development; in turn the UN Convention on the Law of the Sea becomes the juridical vehicle of
sustainable development. The marked significance of this Chapter stands out in its commitment for cooperation
among States to implement the principle of sustainable development in the ocean regime.

Expectedly, sustainable development will profoundly condition the exploitation and allocation of the ocean
resources. Its standards and their far-reaching implications loom large in the Report of the World Commission on
Environment and Development as a basis for significant changes in the future course of the ocean governance. It
declares that —

...[P]hysical sustainability cannot be secured unless development policies pay attention to such
considerations as changes in access to resources and in the distribution of costs and benefits. Even the
narrow notion of physical sustainability implies a concern for social equity between the generations, a
concern that must logically be extended to equity within each generation."

Thus, the Report conceptualizes a radical shift to a regulatory mechanism that will carry out a
comprehensive system of equity in the exploitation of the resources of the ocean and the distribution of their
consequent benefits. Translated into regulatory standards and rules of law, the concept of sustainable
development will have to deal with existing inequalities among peoples and nations as they are involved in the
real process of social and economic development. It has to take into account resource capabilities as well as the
economic and social disparities of States or peoples. And beyond its concern for equity in the present generation,
sustainable development reaches out to the future generations. Its underlying vision is that the resources of the
ocean cannot be made available only to those who have the economic facility and the technological capability;
the resources of the ocean are for all the peoples of the planet. Sustainable development rests on the assumption
that without respect to level of economic development or social and political system, states have the right to
participate in making decisions towards realizing sustainability of resources. The Report says that “relationships
that are unequal and based on dominance on one kind or another are not a sound and durable basis for
interdependence,”’> which means that through financial, technological and scientific facilities States must be
capacitated to have the means required in effectively making decisions.

The demands of sustainable development, which the Report considers no less than the “progressive
transformation of economy and society”,” are a burden on the existing legal and policy framework of the ocean
regime, particularly in regard to the resources beyond national jurisdiction. How much adjustment could be
worked out in the concepts and institutions of the UN Convention on the Law of the Sea to accommodate the
fuller scope of sustainable development, may prove to be a challenging option in the next decade or two.
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3. In correlation with the requirements of sustainable developments the risks involved in the deteriorating condition
of the environment become all the more sobering on account of the human-activity impact as the world
population is expected to double towards the mid-century. World population now stands at 6.1 billion; it is
predicted to increase by three billion over the next 50 years. Growth trends will continue to be in Africa, Asia,
and Latin America™.

Global disparities are, in the extreme, reflected in the fact that 358 people own as much wealth as 2.5 billion
people own together, which is nearly half of the world population. The number of absolute poor people,
described to be truly destitute, has considerably grown from the 1993 figure of 1.3 billion, which is a little more
than the total population of developed countries, and is about one-fifth of the world population'.

Close to 80 per cent of the world population of 6 billion live in the least developed countries where
population growth is concentrated. Based on the estimated annual increase of 90 million in world population, 75
per cent is accounted for by developing countries, which have a share of only 15 per cent of the total world
income'.

The reality represented by this sampling truly determines the conditions by which States and peoples gain or
are denied access to the world resources, to the resources of the ocean in particular. How they can share in the
regulation of “access to resources and in the distribution of costs and benefits” within the framework of
sustainable development of the ocean becomes part of the human predicament.

III. Problems in the Relation of Resource Utilization and Environmental Protection

1. In a larger scale, the discussion above provides the context in which we can consider some problems in the
relation of resource utilization and environmental protection. In this light, the challenges or dilemmas thus
outlined appear as dimensions of the problems in that relation. At the same time, they confirm the validity of a
fundamental premise in the UN Convention on the Law of the Sea that “the problems of ocean space are closely
interrelated and need to be considered as a whole”".  In reality, major interfaces establish the integral connection
of the ocean with the continents and the atmosphere, as demonstrated by global warming. Resource utilization
does not have to be off-shore to bear some significance to the marine environment. Indeed, the exploitation of
natural resources on land becomes the source of pollution in vast coastal areas. The problem can extend to the
use or utilization of processed resources in industrial centers which generates massive wastes that are dumped
into the ocean. Land-based pollution, in fact, has been estimated to contribute 75 per cent of the pollutants in the
ocean.

2. It would be more instructive to be resource-specific in identifying problems or designing approaches and
safeguards in the relation between resource utilization and environmental protection.

Resource utilization or use should include transport, including warships or naval activity, which was central
to the historical development of the law of the sea. The ocean as a resource for transport typifies the unity of
resource utilization and environmental protection in that the oceans separate and divide countries and peoples, but
at the same time as medium of transport connecting them, they form part of maritime security system.

The tremendous expansion in maritime cargo vis-a-vis the integration of the world’s industries integrally
connects the manufacturing processes of individual products assembled from global sourcing. The vital role of
the ocean as transport medium is illustrated by the suspension of production of Honda, Japan’s second biggest
automaker, in its plants in Ohio and Canada on account of the closure of 29 U.S. West Cost ports by union
lockout, thus affecting the “just-in-time” deliveries of auto parts for assembly. The carriage of strategic materials,
such as oil, enhances the vital importance of maritime transport and thus increases the risks and hazards on the
maritime environment. Petroleum discharge is a major vessel-source pollution. To illustrate, in 1975 some one
million tons of oil were dumped into the ocean by ships in standard operation, with about 200,000 tons more as a
result of marine accidents. Risks on the marine environment are further increased by special category of vessels
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designed to carry dangerous cargoes such as liquid-gas tankers, chemical tankers, and diesel-electric ships. Of
special concern are “nuclear-powered ships and those carrying nuclear and other inherently dangerous or noxious
substances”, regulated under Article 23 of the UN Convention on the Law of the Sea (UNCLOS). The minimum
terms of regulation in these cases may prove to be out of balance in relation to the great risks involved. Warships
and other ships in military service are still impervious to regulation, even from the standpoint of environmental
protection. Recent incidents of deep-sea accidents involving nuclear-powered submarines are signals to highly
dangerous consequences, especially those which carry nuclear-weapons. Radioactive discharges are likely to be
generated into the ocean. Exhaust gases from diesel-electric ships may contaminate sea-water with lead.

3. Maritime transport is a highly regulated industry, particularly in regard to pollution; but this has not significantly
lowered the level of risks and hazards to the ocean regime. There is a need to overcome the segmented and
regionalized regulatory systems by a more centralized coordination of political will of States.

In the light of the fundamental premise of the UNCLOS for the international community to establish a legal
and policy framework which “will promote the peaceful uses of the seas and oceans”,” it may enhance the
integrity of the relevant policy framework, as well as its confidence-building mechanisms, to seriously consider
restrictions on innocent passage of ships carrying nuclear weapons and radioactive materials, and on military
exercises in the exclusive economic zone.”

4. The concentration of scientific and technological instruments in a few developed countries, to be used in the
development of ocean resources beyond national jurisdiction will intensify extraction of resources from the ocean
that may add to global disparities in the distribution of costs and benefits. Significant therefore is the
consolidation of necessary transfer of technology systems.

5. A broader range of ocean resources that may present serious problems in the impact of their utilization on the
health of marine environment, belongs to another occasion. As a central problem area, the relation of resource
utilization to environmental protection may deserve attention through the setting up of an integrated global ocean
monitoring system that can systematically apply, among other safeguard and remedial mechanisms, the
precautionary principle as an indispensable component in the framework of sustainable development.

6. Starting as a research problem, preparatory measures may be taken towards serous threats and breaches of
security having direct bearing on the condition of the world’s environment, particularly maritime security, to be
defined as integral part of “international peace and security”, with the aim of including relevant human activities
within the Chapter VII powers of the Security Council under the UN Charter. In this outlook, such human
activities may be determined by the Security Council as involving “threat to peace, breach of the peace, or acts of
aggression”, and be the basis of enforcement action, including the use of military force, in order “to maintain or
restore international peace and security”.”
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Paradigm Shift in Shipping and Preventing Marine Pollution

Eisuke Kudo

Introduction
I regret that, due to the lack of preparation time, I am unable to provide precise numerical data at this point. I will
begin with a brief explanation of my reasons for asking for your time today.

In this presentation, I think of ships as vessels that are loaded with cargo, staffed with a crew and used on a
regular basis for the transportation of people and goods. In recognition of the changing nature of ships and shipping,
the theme of this address is “protect the ocean.” The key ideas explored here are the “responsibilities of flag states”
and “shipowners' responsibilities.”

1. Lessons from tanker and bulker accidents

When people think of marine pollution caused by ships, tanker accidents are the first issue that comes to mind.
According to International Maritime Organization (IMO) statistics, however, the activities of people on land account
for most marine pollution. Pollution resulting from accidents represents only 17% of the total.

Spurred by the Exxon Valdez accident in 1989, the IMO tightened regulations on tanker construction, requiring
a double-hulled structure on large tankers. Again in 2000, reacting to the oil spill from the Erika in the Bay of
Biscay, the IMO ordered a phaseout of all single-hulled tankers in principle by 2015. Over the next 10 years, the
amount of spillage in the event of tanker accidents should be seen to decline dramatically.

In both the Erika incident and an earlier accident, the 1997 spill from the Russian tanker Nakhodka in the Sea
of Japan, the hull was sliced clear in half. In both of these accidents, the tankers had problems with the longitudinal
strength of their hulls. Owing to lack of proper maintenance, the steel thickness of the hulls had become reduced
and were thus unable to withstand the force of waves.

From the early 1990s onward, these types of incidents, in which a hull split in two due to poor maintenance,
have been more common with bulkers than with tankers. Although this type of mishap is less known to the public,
because of the cargo type not being oil but coal and iron ore, the impact on the marine environment of fuel oil from
such vessels cannot be ignored. Also important is that every year an average of 60 sailors perish at sea. For these
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reasons proposals are currently being tabled at the IMO to require double-hulled construction in bulkers as well as
tankers.

The seaworthiness of ship hulls should be the responsibility of the owners of the ships. In practice, this work is
usually contracted out to third parties.

What have we learned from these accidents? The principal lesson is that the fastest route to better safety at sea
is to pursue and enforce the management responsibilities of ship operators and the ship management companies that
maintain vessels on behalf of shipowners. In fact, this imperative has developed into international regulations based
on International Safety Management (ISM) code.

2. Coming problems in marine pollution

Marine and other forms of pollution related to ships, other than accidental pollution, have clearly become a problem.
While accidents at sea are certainly one source of pollution, ships also inevitably generate pollution in the course of
their normal seafaring activities.

For example, although the discharge of bilge water from ships is already subject to regulation, other sources of
pollution generated aboard ships, such as ordinary garbage and sewage, remain problematic. The industry is
currently focusing on ballast water and whether it should be considered a form of pollution or not.

Other issues being debated are factors that pollute the oceans indirectly, such as the exhaust gas from ships that
contributes to acid rain and global warming

Although this is something of a departure from the topic of responsibilities for shipping operations, the
problem of marine pollution resulting from ship breaking has still not been resolved.

Before we move on to consider which responsibilities for these new problems of marine pollution are borne by
flag states and which are borne by shipowners, it is worthwhile to add a brief discussion of some recent moves in
this area.

1) Ballast water
Strictly speaking, ballast water is a problem not of marine pollution but of the 1992 Convention on Biological
Diversity. First of all, a few examples will provide a quantitative glimpse of the scale of the problem.

Every year ocean going ships take on 300 million metric tons of ballast water in Japanese waters and carry it to
every corner of the world. Of this amount, some 80 million metric tons is loaded on ships bound for Australia. From
all countries combined, Australia is estimated to accept about 160 million metric tons of ballast water. If the ballast
were never changed in the course of navigation, almost exactly half of the ballast water discarded in Australian
waters would be of Japanese origin.

Although no figures are available giving a breakdown of how much water comes from each of Japan’s ports,
the issue is by no means dire enough to be called a plague, i.e. a “marine pest.” Nonetheless, awareness is growing
among the Australian public of the need for preventive maintenance against microorganisms carried in from abroad,
and Australians are extremely sensitive on this point.

Virtually all of the sea lanes between Japan and Australia in which ballast water is exchanged lie within the
exclusive economic zone (EEZ) of one country or another. Some countries do not permit the exchanging of ballast
water within their EEZ, in which case ballast must be changed in open seas. If ships encounter rough seas or
inclement weather, however, they may not be able to exchange their ballast water at all.
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The IMO is currently debating a new treaty for the regulation and management of the disposal of ship ballast
water. A diplomatic conference is scheduled for the fall of 2003 to adopt this treaty.

Fundamental discussions on the degree to which the possible inclusion of foreign species in ballast water can
be tolerated are likely to continue for some time. This is a particularly intractable problem facing the world
community today.

2) Sewage

In September 2002 Norway submitted a deposition to the IMO that it had satisfied the conditions stipulated in
MARPOL Appendix 1V, which deals with the regulation of discharge from ships of excreta and other sewage.
Appendix IV would come into force in September 2003.

The original Appendix IV covered only the regulation of ships with 10 or more persons aboard and more than
200GT. On present trends, however, it appears set to apply to ships with 15 or more persons aboard and more than
400GT.

3) Exhaust gases from ships

Regulation of nitrous oxides (NOX) and sulfur dioxide (SOX) is already adopted in Appendix VI of MARPOL.
Upon coming into effect, this treaty enforces the installation of engines satisfying certain regulatory values,
retroactive to all vessels whose construction was completed in or after 2000. It is now likely that the conditions will
be met for putting Appendix VI into effect by the first half of 2003.

It has been known for 20 years that, in ports surrounded by steep slopes of mountains, such as those in
Northern Europe, and those in enclosed seas such as Tokyo Bay, NOX and SOX emissions from ships can,
depending on the wind direction, have a deleterious impact on residents by causing acid rain. Advances in
technology for modeling atmospheric diffusion have made it possible to provide a quantitative estimate of the
impact of the impact of these emissions.

Measures are currently being examined to reduce emissions of global-warming gases from aircraft and ships.
According to the results of recent surveys by the Ocean Policy Research Department of the Ship & Ocean
Foundation, 1.7% of the carbon dioxide (a greenhouse gas) generated worldwide derives from ocean-going ships.

Fundamentally, ships are the most energy-efficient means of transportation in terms of weight times distance
traveled, and are therefore the most environmentally friendly shipping mode. Serious discussion of reducing
emissions in trucks and other land-based shipping methods should take priority over similar reductions in ships. The
reality, however, is that this view is not widespread.

4) TBT paint
In October 2001, the International Convention on the Control of Harmful Anti-Fouling Systems on Ship was
adopted.

Concerned about the effects of tributyltin (TBT) paint on the oceanic ecosystem, in 1992 the Japanese
government became the first nation to take action on this issue, stopping the paint at the nation’s shipyards and
prohibiting the production of this substance by Japanese manufacturers.

These results formed the background to the inception of this treaty, which was the result of a Japanese

initiative. Although considerable time will probably be needed to satisfy the conditions for putting the treaty into
effect, the European Union (EU) has announced very recently the prohibition of the use of TBT as ship paint.

54 S

M
i

i

2 il




Session 2-4  Eisuke Kudo

5) Ship breaking and recycling

The breaking of ships raises two problems. The first one under examination involves violations of the Basel
Convention, which does not allow the movement of ships across borders without first eliminating harmful or
polluting substances.

The second is the pollution produced in breaking sites. The majority of ocean going ships are broken in the
Indian subcontinent for disassembly. The breaking is conducted on beaches with little or no facilities to prevent
marine pollution.

Aside from the economic and trade issues, the question the shipping community must face is whether those
who have built and used ships can abnegate their responsibilities for those ships simply by selling them to other
countries for breaking.

Currently, the IMO is collaborating with the International Labor Organization (ILO) and the United Nations
Environment Programme (UNEP) to examine the issue of ship recycling, focusing not merely on ship breaking but
the entire life cycle of ships, from shipyard to graveyard. The world community must search for a bold new
paradigm to deal with the final processing of these huge manmade structures that crisscross the globe on a daily
basis.

6) Nuclear energy and marine pollution

In 1984, the Mont Louis freighted with new fuel for a nuclear plant sank in the waters off Belgium. In August
2000, a Russian nuclear submarine sank in Kola Bay, drawing everyone’s attention even though this was an exotic
faraway port.

In 1980, fire broke out in a Russian nuclear submarine approximately 110 nautical miles east off Okinawa’s
main island. It was towed by a Russian boat, passing through Japanese territorial waters. Furthermore, in 1993 there
were also reports of waste from nuclear submarine breaking being dumped by Russia.

In the areas surrounding Japan, we have no real way of knowing how much nuclear marine pollution is sneaking
upon us, however, it leaves no doubt that shipping and marine pollution are major concerns left behind in the 21st
century.

3. Whose responsibility is the preservation of the marine environment?

1) The limits of flag states' responsibility

At one time the rights and responsibilities that applied to flag states under international law were clear and
consistent. Those were the days when shipping on international waters was under the exclusive domain of the
developed countries until the day when the flag-of-convenience system was considered and spread.

Formerly, shipowners resided in the country in which their ships were registered, with the shipping companies
located somewhere nearby. The crews were trained and recruited from the same country, and each entire ship was
recognized as an asset of that country. Accordingly, every seafaring country had its own inspection system and
inspection agencies and organizations, so the safety of each vessel could be checked under the responsibility of the
flag state. This was in fact the prevailing situation in Japan a little less than 40 years ago.

How times have changed. Today the funding structure of shipping is so complicated that it is nearly impossible
to pinpoint who a given ship’s owner really is. Almost all of the ships controlled by developed nations are owned by
“paper” companies in flag-of-convenience countries, which often consist of nothing more than a telephone number.

Ships thus registered in such countries are chartered to operators in countries around the world. Crew

recruitment is contracted out to crew-recruitment or ship-management companies. As ships age and deteriorate,
their classification hops from one ship registration (class) to another.
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In flag-of-convenience systems, shipowners pay only a ship registration tax to the country. None of the cargo or ship
operations have anything to do with the country. None of its citizens are employed aboard the ship. The ship is
chartered as soon as it is built, never to be seen from the shores of the registering country. This is hardly a basis for
responsible management of the duties of a flag state.

In theory, the occurrence of accidents should arguably be of greatest trouble to the shipowner. Currently such
flag states are under no pressure to hunt for the real owner of a ship until an accident occurs. Sadly, this chaotic state
of affairs is the rule rather than the exception in today’s international marine shipping environment.

This Rosemary’s Baby of the developed shipping nations, the flag-of-convenience system, is today entrusted
with maintaining the safety of ships and protecting the marine environment. However, this reprehensible practice is
finally attracting the concerned attention it deserves. The IMO has taken up the issue of treaty compliance and has
recently begun discussing the establishment of an auditing program on flag states implementation at the IMO.

Nonetheless, the reality is that the modern maritime shipping economy is founded on a base of cheap crew
labor. Even if such an auditing program is adopted, unless sanctions are imposed on countries that object to the
program it will likely end in nothing more than added paperwork for the IMO.

2) An age of thorough supervision of each individual ship

As stated above, the problem of preventing pollution of the oceans by ships is growing increasingly complex. As the
international community continues to support the flag-state model, what changes can be expected to emerge in
terms of responsibility? Sufficient answers remain unavailable at this time.

The case of the Exxon Valdez will no doubt be familiar to many. In the United States, the Exxon Valdez oil
spill led to the enactment of the Oil Pollution Act of 2000, which requires that vessels plying American territorial
waters are compelled to register the persons responsible for the management of said vessels. The strong implication
is that shipowners are not to be trusted. Simply put, this legislation seems to mean that the right of innocent passage
is not to be granted to unseaworthy ships found by port state control authorities to be in violation of treaties.

Port state control had its origins in Europe almost 20 years ago and began also in the Asia-Pacific region about
a decade later. The inspection data from port state control are gathered for each individual ship on international ship
database systems such as European Quality Shipping Information System (EQUASIS) and are used around the
world. Developments in this field are expected to improve transparency regarding ships.

At the same time, advances in IT are giving rogue ships virtually nowhere to hide. Electronic Chart Display
and Information System (ECDIS) and innovations such as the Automatic Identification System (AIS) are gradually
but implacably tightening surveillance of individual ships-particularly in the aftermath of 9/11.

The recent terrorist attack on a French tanker “Limburg” in Yemen testifies to the wisdom of strengthening
monitoring on a ship-by-ship basis.

Even as an age of ship-by-ship surveillance and management supervision is predicted, moves are afoot among
major shipping companies to establish self-verification systems, using independent environmental-management
programs such as charter management systems and safety management systems. These systems are useful marketing
tools, highlighting the excellence of the ships these companies control as a means of promoting sales. One effect of
these initiatives is to put pressure on coastal nations, especially in the developed world, to offer better treatment to
operators known to manage their fleets responsibly.

In coordination with these initiatives, many companies are advocating quality shipping and formation of clear
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chains of responsibility among the developed nations.

Conclusions

1) The days of lax regulation, when ships can enter any port in the world as long as they have several certificates of
compliance with international regulations, are coming to a close. We are entering an age in which ships must
perform self-verification on an individual, minute-by-minute basis.

2) The need to protect the marine environment offers coastal nations a pretext for controlling foreign ships in their
waters. Hence comprehensive national strategies are needed to derive an advantage for ocean management in a
country’s own waters.

Closing note

Heretofore the problem of pollution of the oceans by ships had been left to the IMO alone to solve. Going forward,
the wide-ranging nature of discussions on the problem of marine pollution demonstrates that no solution is possible
without liaison with international organizations other than the IMO.

This means that clashes on ocean governance on numerous fronts are likely to broaden. Here in Japan, we

believe that the pace of discussions must be accelerated and extended beyond the conventionally accepted bounds of
jurisdiction, from the point of view of protecting the ocean.
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WSSD and Ocean Issues

Hiroshi Terashima

Ten years after the Rio Summit, The World Summit on Sustainable Development confirmed the importance of
sustainable development initiatives to improve our environment and standard of living. The blueprint for this was
outlined in the WSSD Plan of Implementation.

Discussions of oceans and coasts issues were a pillar of the Rio summit, with an Action Plan for environmental
protection of oceans and coasts and sustainable use and development of oceans and coasts detailed in Chapter 17 of
Agenda 21. In contrast, however, ocean issues remained largely in the background at Johannesburg, with the
seemingly more pressing problems of poverty, water, health, and food receiving the bulk of the attention. This
outcome was especially disappointing considering the large roles that oceans and coastal zones might play in
solving the problems of poverty, water, and food.

The WSSD Plan of Implementation is a huge document, in which ocean issues are mainly limited to Section 4
(Protecting and managing the natural resource base of economic and social development), and Section 7
(Sustainable development of small island developing states), though some discussion is also found in Section 11
(Institutional framework for sustainable development). Today I would like to speak mainly on those initiatives in
Chapter 4 that have set 10 year target guidelines for completion of their projects.

Section 4 opens by noting that “Oceans, islands, and coastal areas form an integrated and essential component
of the earth's ecosystem and are critical for global food security and the well- being of many national economies.” It
continues by stating that to ensure the sustainable development of the oceans, states should “ratify or accede to and
implement the United Nations Convention on the Law of the Sea”, “promote the implementation of chapter 17 of
Agenda 217, “encourage the application by 2010 of the ecosystem approach”, and “Promote integrated...coastal and
ocean management at the national level”. Regarding fisheries, section 4 indicates that we should maintain or restore
stocks to levels that can be maintained, “with the aim of achieving these goals for depleted stocks on an urgent basis
and where possible by no later that 2015.” It urges implementation by 2005 of the FAO international plan of action
for management of fishing capacity and, by 2004, of the international plan of action to prevent, deter and eliminate
illegal, unreported and unregulated fishing. Moreover, it calls for states to “Develop and facilitate the use of diverse

approaches and tools, including the ecosystem approach, the elimination of destructive fishing practices, the
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establishment of marine protected areas consistent with international law and based on scientific information,
including representative networks, by 2012”. Also, it emphasizes that we “Advance implementation of the Global
Programme of Action for the Protection of the Marine Environment from Land-based Activities and the Montreal
Declaration on the Protection of the Marine Environment from Land-based Activities, with particular emphasis in
the period 2002-2006 on municipal waste water, the physical alteration and destruction of habitats, and nutrients.”
States are invited to “ratify or accede to and implement the conventions and protocols and other relevant instruments
of the International Maritime Organization relating to the enhancement of maritime safety and protection of the
marine environment from marine pollution and environmental damage caused by ships, including the use of toxic
anti-fouling paints and urge IMO to consider stronger mechanisms to secure implementation of IMO instruments by
flag states”, to “finalize the IMO International Convention on the Control and Management of Ships’ Ballast Water
and Sediments”, and to “Establish by 2004 a regular process under the United Nations for global reporting and
assessment of the state of the marine environment...”

Although oceans did not have pride of place in the discussions at WSSD, comprehensive and concrete
proposals regarding the oceans and coastal zones were incorporated into the Plan of Implementation Document. The
questions now are about how to proceed with implementation and the need for a strong implementation regime. In
this regard, Section 11 includes concrete institutional proposals such as the establishment of an effective,
transparent, permanent, coordinating mechanism within the United Nations and immediate creation of national
strategies for sustainable development to be implemented by 2005.

While the IMO is of course expected to play a major role in maritime transport affairs, specific initiatives are
necessary to address coastal zone management and fishery issues. Among these, especially concerning problems in
coastal zones and regional seas, states are strongly encouraged to look for solutions in regional initiatives. This is
another example of the recent trend in ocean affairs to place increasing emphasis on the importance of regional
initiatives.
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The Marine Environment in the Seas of East Asia

2-1.

2-2.

2-3.

The ecosystems of the seas surrounding China are divided into three distinct ecosystems: the Yellow Sea, the
East China Sea and the South China Sea. Research exists on the boundaries among these ecosystems, though
the data on the East China Sea is seriously out of date. We would like to conduct a survey with the support of
the United Nations Environment Program (UNEP). The Yellow Sea is a semi-enclosed sea and its ecosystem
is closely related to that of the East China Sea. The South China Sea and the East China Sea are connected
via the Taiwan Straits. However the East China Sea is under the influence of an ocean current in east area of
the Pacific Ocean, and we can say that the East China Sea is divided from the South China Sea. Although
reliable information about pollution in the South China Sea is not easy to come by, the situation is especially
grave around Shanghai.

Research is ongoing with respect to the rise in sea level due to recent global warming. In the East China
Sea, geological changes are causing momentous problems in the form of soil being washed out onto the
continental shelf, which is one of the factors in rising sea levels. Global climate change, geological changes
and the rise in sea level are together creating serious difficulties in the Yangtze Delta. Rising sea levels in
particular are expected to affect the region tremendously over the coming years.

A legal framework already exists for cooperation in regional seas, including the Yellow Sea and Sea of Japan.
This framework is called the Northwest Pacific Action Plan (NOWPAP), a program of UNEP. Although the
list of participants includes China, South Korea, North Korea, Russia and Japan, unfortunately it has so far
proven largely ineffective. With the significant changes unfolding in North Korea these days, with a little
extra effort a stronger cooperative relationship might soon be possible. At this point, however, it is most
important to maintain dialog.

A more active consultative body is the Partnership in Environmental Management for the Seas of East Asia
(PEMSEA). This plan is a joint initiative of the Global Environmental Facility (GEF), the United Nations
Development Program (UNDP) and IMO. PEMSEA operates in a series of five-year plans, the first of which
started in 1994 and the second of which started in 1999. Key members of the partnership are the government
agencies of each country, particularly those associated with the oceans and the environment.

PEMSEA is active in addressing coastal zone management and the problems of enclosed seas, and
devises regional strategies for sustainable development. Based on its most recent regional strategy, a draft of
which was prepared in 2001, each country began pursuing its own national strategy based on the regional
strategy’s focal points.

Problems in the Straits of Malacca

2-4.

2-5.

60

In accordance with the spirit of Article 43 of UNCLOS, each country that uses or profits from the Straits of
Malacca is obliged to cooperate with the coastal states to improve the safety of passage and the quality of the
marine environment. Unfortunately only Japan has made actual financial contributions to coastal states.
Other than a few conferences in Singapore and Kuala Lumpur organized by IMO, few specific actions have
taken place. We believe that concerned nations need to pay closer attention to the implementation of Article
43 in the Straits of Malacca.

To learn more about how to proceed in implementing Article 43, particularly with respect to the Straits of
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Malacca, the Maritime Institute of Malaysia (MIMA) is carrying out research in partnership with a university
in Singapore. It is believed that obtaining the necessary cooperation with the countries that use the Straits
will take considerable time. Although there is a desire for joint management of the Straits of Malacca, it is
difficult to say who should do what or how responsibilities should be divided. The organization has yet to
answer satisfactorily as to its expectations of countries and areas other than Japan, such as China, Taiwan and
South Korea, or what burdens each should carry. The answer to the issues of the Straits of Malacca looks set
to be a protracted one.

To fulfill the conditions of Article 43, user nations must participate in a joint-management framework for the
Straits of Malacca. To date only Japan has responded favorably on this point. In addition to financial support,
indirect collaboration through other forms of international cooperation must be initiated.

In terms of the safety of the Straits of Malacca, coastal states have offered significant support for navigational
safety by installing navigation aids for shipping channels. Article 43 stipulates that states that use
international channels must provide sufficient cooperation on the safety and environment of these bodies of
water. Further dialog on this point would be valuable. Discussions have been held, most notably the
conferences sponsored by Malaysia and Singapore and most recently the 1999 Straits of Malacca conference,
but the tangible results of these talks were meager.

Presently, the safety of the Straits of Malacca is vouchsafed by the coastal states of Malaysia, Indonesia
and Singapore, with funding from Japan that has stood at a consistent level of about \11 billion for the past 30
years. The funds are chiefly used in hydrographic surveys in the straits, manufacturing navigation aids and
patrolling. Since the days when Japan was virtually the only country using this route are long past, we
believe that a workable solution in the context of Article 43 needs to be implemented with all due alacrity.

The majority of Japan’s participation in this effort is conducted through the Nippon Foundation. This
year, for example, the Foundation donated a buoy tender worth \800 million to Malaysia; next year, the
Foundation plans to supply buoy tenders to Indonesia, to help that country support the safety of shipping
channels in the straits. We feel that this arrangement cannot continue indefinitely. We have proposed that the
user states and coastal states establish a forum for dialog, and have obtained consent on this matter. We hope
to press ahead in discussions with user nations other than Japan, in hopes of persuading them to join this
process.

If a major accident should occur in the Straits of Malacca that prevents this vital artery from being used,
economies throughout Asia would be grievously affected. Not only Japan but China, South Korea and many
other seafaring countries use these straits on a regular basis. A forum where all affected parties can sit down
together and discuss these issues fully is urgently needed.

Environmental Degradation and Military Action

2-8.

It has been proposed that environmental degradation be considered a threat to peace, calling for military
measures to halt an act of aggression as provided in Chapter 7 of the United Nations Charter. The aerial
bombardment in Kosovo, citing human-rights violation as a reason, was thought to justify military
intervention by foreign powers-the largest such concerted action since the end of the cold war. There are
doubts about the validity of human-rights violations as a reason for use of military force, as the implications
are enormous. If military action were carried out elsewhere in the world in response to violations of human
rights, in the same proportion as the action in Kosovo, the armed reprisals unleashed would be enormous.
Similarly, environmental degradation is itself a crime against humanity. It is an international problem that no
single country can tackle on its own. When acid rain falls, it falls everywhere in the world. In this sense
environmental degradation is a crime against all humanity, and it is a crime that can lead to military
confrontation if nothing is done about it.

The question of how the international community will set the rules, determining when and in what
measure the use of armed force is appropriate in response to environmental degradation and other violations
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2-9.
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of human rights, is a perplexing one. Simply stating one’ s opposition to these crimes is not enough. Each
country has its own perspective on these problems, making management at the international level especially
fraught with difficulty.

Of course, the use of military force in response to environmental degradation must be considered a measure
of last resort, to be deployed only after all other options have been exhausted. It is an interesting avenue to
pursue, but it must be considered with great care. Certainly, environmental security is a vital component of
national and international security, but calling for an armed response is a hard choice and one that we must
only resort to if no other options are available.




Legal and Policy Fremeworks for Building and
Implementing the International Order of the Sea

Session 3-1 Sea-Defense and the Sovereignty and Jurisdiction
of the State

Session 3-2 Protection of the Marine Environment and the
Jurisdiction of Coastal States

Session 3-3 SECURITY AND ENVIRONMENT IN ARCHIPELAGIC

WATERS AND THE SOVEREIGNTY AND JURISDICTION
OF THE STATE

Discussion

[[7
0
IIII'
N

H
14
H
H

3

14

63



Session 3-1 Chen Qimao

Sea-Defense and the Sovereignty
and Jurisdiction of the State

— Chinese Perspectives —
Chen Qimao

China is a coastal country bordering on the three Chinas Seas, the Yellow Sea, the East China Sea and the
South China Sea. With a territorial water about 370000 square kilometers, an economic exclusive zone (EEZ) about
3000000 square kilometers, a coastline about 18000 kilometers, and over 6000 islands in the seas, China is not only
a land power but also a major maritime country.

In recent decades, China’s economy as well as its foreign trade has developed very rapidly. China now ranks
No.6 in world trade, and over 90% of the imported and exported goods rely on sea transportation. Since 1993 China
has become an oil-imported country. In 2000, the oil China imported exceeded 60.7 million ton, most of them were
from the Middle East. According to some estimate, the amount of oil imported to China might exceed 100 million
ton per year in the next decade.' Obviously the international sea lines of communication (SLOCS) have become
more and more important to China.

Due to historical causes and the disputes over relevant sovereignty and jurisdictional rights in maritime
demarcation emerged in the late 20th century, China have some maritime sovereign and jurisdictional disputes with
adjacent and opposite coastal states. These include: sovereignty disputes and related maritime jurisdictional disputes
over the Senkaku (Diaoyudao) Islands with Japan in the East China Sea; sovereignty disputes and related maritime
jurisdictional rights disputes over the Spratly (Nansha) Islands with some Southeast Asian countries in the South
China Sea; continental shelf demarcation disputes with Japan in the East China Sea; continental shelf demarcation
disputes with Democratic Peoples Republic of Korea (DPRK) and Republic of Korea (ROK) in the Yellow Sea;
disputes over the military and semi-military activities in the economic exclusive zone (EEZs) with the United States.
How to handle these disputes properly, this is not only a problem related to China’s sovereignty and national
interests, and China’s relations with neighboring countries, but also related to peace, stability and prosperity in the
Asian Pacific region.

The Existing Disputes
Following is a brief description of the existing disputes between China and relevant countries:

(1) Sovereignty disputes and related maritime jurisdictional disputes over the Senkaku (Diaoyudao) Islands

Position: President, Shanghai Society for International Relations / President, Shanghai Center for RIMPAC Strategic
and International Studies

Education: Shanghai Jiaotong University graduate
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between China and Japan in the East China Sea. The Senkaku Islands consisted of five uninhabited islets and
three barren rocks, located approximately 120 nautical miles northeast of Taiwan, and about 200 nautical miles
of Okinawa. China holds that the islands “have been an inalienable part of Chinese territory since ancient time,
and appertain to China’s Taiwan”,” and that it were ceded to Japan together with Taiwan in 1895 after the Sino-
Japanese war. After the end of the Second World War, according to Cairo and Potsdam Declarations, Japan
returned all territories that it seized from China. Naturally the Diaoyudao Islands should be returned to China
together with Taiwan. In this respect, Beijing and Taipei hold the same view and same position. But Japan holds
that the Senkakus are Japanese territory. The Japanese arguments are: those small islands were “land belonging
to no country” until 1984, they were discovered by a Ryukyu fisherman and were incorporate into the Prefecture
of Okinawa by the decision of the Japanese government in 1985. This is the only territorial sovereignty dispute
between China and Japan after World War II. It has been intensified after 1970s time and again. In 1970, there
was a big “baodiao” (protecting the Diaoyudao Islands) campaign bursting out in Hong Kong, Taiwan and
overseas Chinese. At that time China was bogged in the “Cultural Revolution”, the Chinese government issued
a strong statement to reemphasize China’s sovereignty over the Diaoyudao Islands, yet at that time the ordinary
Chinese people on the mainland, occupied by the troubles and sufferings in the “Cultural Revolution” paid less
attention to the problem. However, the “baodiao” movement was really a very big campaign in Chinese all over
the world. In 1990, 1997, 1998, due to the provocative activities of some Japanese rightists—they planned to
build a lighthouse on the island as a landmark of Japan, the disputes were intensified once again and the
“baodiao” movement remerged in Chinese. Later under pressure the Japanese government showed restrain and
took some measures to limit the rightists' activities, thus subsided the situation. Up to date, the dispute over the
sovereignty of the Senkaku Islands remains a thorny issue between the two neighboring countries.

Besides, there is the controversy over the maritime rights the Senkaku Islands are entitled to have. China
holds that the Senkaku Islands are small, uninhabited, and cannot sustain economic life of their own, and that
they are not entitled to have continental shelf. Japan holds that the Islands are entitled to have continental shelf,
and intends to use them as base points for continental shelf claims on the East China Sea. Hence, actually
“possession of the Islands would confer on the owner title to over 11700 square nautical miles of the Asian
continental shelf landward of the 200 miles isobath.””

Sovereignty disputes and related maritime jurisdictional disputes over the Spratly (Nansha) Islands between
China and some Southeast Asian countries in the South China Sea.

The Spratly Islands consist of more than 400 islands, banks, reefs, shoals, atolls, and cays. Among them,
33 rise above the sea, and 7 have an area exceeding 0.5 sq. km. The sea areas contained by these islands are
800000 sq. km. or 38% of the South China Sea waters.

China holds that the Nansha Islands have been China’s territory since the Ming Dynasty (1368  1644). At
that time those islands were under the jurisdiction of the Jon Prefecture (now the Hainan Province). In late 19
century and early 20™ century, they had been seized by France and Japan successively. However, after the
WWII, they were returned to China according to the Cairo and Potsdam Declarations, and the then Chinese
government dispatched a naval fleet to take over those islands in 1946. Till now the Taiping Island, the biggest
island in the Spratlys, is still under the jurisdiction of the Taiwan authorities. Hence, from China’s point of view,
obviously the sovereignty of the Nansha Islands belongs to the country. So far the two sides across the Taiwan
Straits hold the same position in this regard, even the pro-independence DPP authorities dare not to change that
position.

Before 1974, China’s sovereignty over Spratly Islands was widely recognized by the international
community. In 1950s, 1960s and early 1970s, Vietnam openly declared that it recognized China’s sovereignty
over the Spratly Islands.* It was not until 1975, the disputes over the sovereignty of the Spratlys have become a
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big issue. In May 1975, the Foreign Ministry of Vietnam declared, “The Truong Sa Islands (refer to Spratly
Islands) have been Vietnamese territory since ancient times.” And in May 1977, Vietnam specifically declared
that its territory waters included the Spratlys.” Later, the Philippines, Malaysia and Brunei raised claim over
various part of the Spratlys successively based on various reasons such as “discovery”, “proximity” or “national
security”. Hence right now, the disputes of the Spratlys in the South China Sea involve five countries and six
parties, namely China, China’s Taiwan, Vietnam, the Philippines, Malaysia and Brunei. The disputes embrace
not only the sovereignty of the Spratly Islands, but also the delimitation of maritime boundaries in the sea areas

adjacent to the Spratly Islands in the southern part of the China Sea.

The causes for the formation of the disputes are clear. Since 1970s, abundant maritime energy resources
are widely believed to be lying beneath the bottom of the sea surrounding the Islands. This believing surely
would arouse the interests of the relevant countries over those islands and their surrounding sea areas. Later,
since November 1994, the “UN Convention on the Law of the Sea” (UNCLOS) has come into force. According
to the Convention, every littoral country can have 200 nautical mile exclusive economic zone (EEZ) and 200
nautical mile continental shelf areas. Most of the ASEAN countries have raised territorial and maritime rights
claim according to the Convention. Their claims overlap with China’s territory claim and overlap with each
other, thus complicating the disputes.

Continental shelf demarcation disputes in the East China Sea between China and Japan. The East China Sea
Basin covers about 300000 square kilometers. It is shallow, with water depth of less than 200m, except in the
Okinawa Trough along the Japanese coast. Here the distance between the Chinese and Japanese land nowhere
exceeds 400 miles. Regarding the demarcation of the Continental shelf China adheres to the natural
prolongation of land territory principle, holding that “The East China Sea continental shelf is the natural
extension of the Chinese continental territory.”® According to China’s claim, the Chinese continental shelf
extends all the way to the axis of the Okinawa Trough. Japan stands for the equidistant line for its continental
shelf. The equidistant line between the undisputed islands of Japan and the Chinese mainland leaves an area of
9000 square nautical miles of the Asian continental shelf landward of the 200 meter isobaths on the Japanese
side of the line.” Thus, a large overlapping area occurs between China’s claims and Japan’s claims. Besides,
there is also an overlap between Japanese and South Korean’s claims, but they have exercised a joint
development zone since 1974. China has denounced the joint development agreement as a violation of its rights.
China says, “It stands to reason that the question of how to divide those parts of the continental shelf in the East
China sea involving other countries should be decided by China and the related countries through
consultations.”

It is reported that the continental shelves in the East China Sea have good prospects for oil and gas. This is
one important root cause of the disputes. Fortunately both China and Japan have exercised restrain in their
efforts of offshore oil development. China has limited its exploration mainly to its side of the Chinese-Japanese
equidistant line. Japan has announced it would not authorize exploration for petroleum in the disputed areas
until the matter is resolved.

Continental shelf demarcation disputes between China and the two Koreas in the Yellow Sea. With an area of
about 400000 square kilometers, the Yellow Sea is enclosed by Korea on the east and by China on the west and
north. China claims most of the intervening Yellow Sea continental shelf based on the principle of natural
prolongation of land territory. However, within the Bay of Korea (in the northern part of the Yellow Sea), China
upholds an equidistant line as the demarcation between China and Democratic Peoples Republic of Korea. The
two Koreas adopt the median line principle for seabed demarcation. In 1977, DPRK defined its economic zone
outer limit based upon “the half-line of the sea”. ROK has staked out unilaterally four sea-bed oil tracts in the
Yellow Sea based on the median line principle, assuming their seaward limit would constitute the boundary of
the continental shelf shared with China. For the Bay of Korea Basin, a boundary along the silt line would give
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almost the entire basin to North Korea. However, if the boundary were the equidistant line, most of the basin
would fall to China.

Just like the situation in East China Sea, the disputes in Yellow Sea are also related to petroleum resources.
However, it seems the disputes in the Yellow Sea should be easier to be resolved than the others. Because in the
sea areas between China and the two Koreas, the geographical circumstances are relatively simpler, there is no
offshore territory under dispute between them. Furthermore, resolution will be facilitated by the fact that China
has fine diplomatic relations with both two Koreas. The difficulties in the settlement lie in the fact that Korea
remains divided.

Disputes over the military and semi-military activities in the economic exclusive zone (EEZ) with the United
States. The EEZ is a specific water area different from territorial seas and from high seas. According to
UNCLOS, the coastal state has sovereign rights over the exploration and exploitation of the natural resources
and has jurisdiction over marine scientific research, the establishment and use of artificial islands, installations
and structures and the protection of the marine environment.” UNLCOS also stipulates that in the EEZ, all states
enjoy freedom of navigation and freedom of over flight, and in exercising their rights in the zone, “states shall
have due regard to the rights and duties of the coastal state and shall comply with the laws and regulations
adopted by the coastal state in accordance with the provisions of this Convention and other rules of international
laws in so far they are not incompatible with this part.”* Now the problem is whether military and semi-military
activities in the EEZ without the consent of the coastal state are legal or not. In this regard, China does have
differences with the United States. The United States has conducted surveillance or spying activities off the
coasts of other countries frequently. One report said that the United States flies more than 400 reconnaissance
missions per year around China, an average of over one per day. China regards those activities are violations of
the UNCLOS and infringes of China’s jurisdictional rights, but the United States holds that the EEZ belonging
to “international water”, and its reconnaissance missions in the EEZ of other countries are totally “legal”. These
disputes might intensify sometimes and lead to a crisis or semi-crisis, the EP-3E incident occurred on April 1,
2001 is a salient instance.

China accused the EP-3E spy plane violated the international law, causing the crash of a Chinese aircraft
and the death of a Chinese pilot, and the spy plane intruded to the Hainan Island without prior approval of the
Chinese government. The U.S. side denied China’s accusation, said the Chinese pilot should take responsibility
for the collision, and that the EP-3E, in a very dangerous, emergent situation after the collision, grounded on the
Lingshui Airport just for survival. The people of the two countries especially the military circles were very
angry toward each other in a short period after the incident. Fortunately the leaders of the two countries took a
sober-minded and restrained altitude, thus avoiding further deterioration of the bilateral relationship. However,
it is not until after the September 11 incident, the wound of the Sino-U.S. relations was cured gradually.

It seems hard to make sure who should be blamed in the incident. From China’s point of view, the
important problem is to clarify whether military activities or semi-military activities including spying activities
are justified to conduct freely in EEZ. Dangers of new collisions do exist if this problem cannot be solved.
Actually before and after the April 1 2001 air collision, several potentially dangerous skirmishes had occurred
between the warships and aircrafts of the United States and China in the Yellow Sea, East China Sea and South
China Sea. The recent one is the intrusion of the American survey ship Bowditch in the Chinese EEZ in East
China Sea. This ship approached the Chinese shore with a distance only 52nm., and conducted reconnaissance
activities for a long time despite the warnings from the Chinese side. From China’s point of view, it is a serious
violation of its maritime jurisdictional rights.

Admiral Zheng He’s Seven Voyages to the “West Ocean” and China’s Peace-loving Tradition
China is a peace-loving country. The year 2005 is the 600" anniversary of Admiral Zheng He’s first voyage to “West
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Ocean” (refer to West Pacific and India Ocean). In the seven voyages the Ming-Dynasty admiral led in the 15*
century, the ships he commanded were fives times longer than those of the celebrated Portuguese explorer Vasco da
Gama. And once he led a fleet with more than 300 oceangoing vessels and a crew of nearly 30000 men, ten odd
times bigger than any of the fleets Columbus commanded nearly a century later. The vessels, described collectively
as “swimming dragons”, boasted as many as nine masts apiece, and the largest could hold 1000 people." They
carried soldiers, doctors, cooks, interpreters, astrologers, traders and holy men. The seven voyages extended for 28
years (1405-1433), covered a total of nearly 300000 km, roughly equivalent to 7.5 circumnavigations of the world,
and landed about 40 countries. The farthest land they reached was East Africa (now Somali and Tanzania). Recently
Mr. Gavin Menzies, a retired British naval officer even said that in the 6" voyages led by Zheng He, one branch of
his fleet had passed the Cape of Good Hope, ferried across the Atlantic Ocean, and reached America, approximately
100 years before Columbus’s “discovery” of the New Continent. Some people said Zheng He’s men had reached
Australia far before the Western people. Mr. Menzies’s new idea, of course, need more evidences and further
studies. However, his approaches have drawn the interests of the academic circle all over the world. And he just
publishes a book these days.

Admiral Zheng He’s voyages indicate, at that time (the early period of 15" century) China was the
“superpower” as well as the strongest sea power in the world. Yet his voyages were peaceful in nature. Under his
leadership the Chinese sailors mainly exchanged goods with the natives, never conquered colonies, oppressed the
natives or robbed the wealth of the people, in stead, they did bring China’s advanced productive technology and
culture to those areas.

Needless to deny, at that time, the Chinese emperor regarded China as “Middle Kingdom”, the center of the
world, and regarded himself as the son of the Heaven, and held that foreign countries should honor him as the
emperor of the world and provide tribute to him. One mission of Zheng He’s expeditions authorized by the emperor
was to propagate the power, prestige and civilization of Ming China and to collect tributes from foreign states. But
the emperor also adopted a “give more, take less” policy, ordered the admiral and his sailors brought a lot of
Chinese products, including cloths, silk, tea, porcelains to exchange the “tributes”. So actually the native countries
got much more than they offered.

According to the history, the Chinese navy commanded by Admiral Zheng He only used forces in three cases.
One was for cracking down the sea pirates, one was for self-defense, only one could be regarded as intervention of a
foreign nation’s internal affairs. Hence Zheng He was not only a great explorer and naval commander, but also a
great diplomat, a peace agent, a pioneer of foreign trade. He was by no means a “conqueror”, as some Westerners
alleged. As a matter of fact, he hadn’t conquered any foreign countries and put them under the rule of Ming China.
That’s why up-to-date the people of Southeast nations remember him, worship him as a god. In some places of those
countries, you can still find the “San Bao Tai Jian(the honorary title given to Zheng He by the emperor) temples.

The Chinese government decides to hold big ceremony to commemorate the 600" anniversary of Zheng He’s
voyages in 2005. Its purpose is to advance and enrich the “Zheng He spirit”, which, according to the Chinese
leadership, can be summed in three points: heartily loving the motherland, establishing harmonious and friendly
relations with neighboring countries and exercising scientific navigations.

China’s Sea Defense Policy

600 years have passed, but China’s peace-loving tradition remains unchanged. As known to all, China pursues an
independent foreign policy of peace. Its main goal is to preserve world peace and to promote common development,
and to provide a long-term peaceful, secure and favorable environment for China’s modernization. China will never
seek hegemony. At present, China is still a developing country with low GNP per capita (this year it may reach 1000
US$). Even China achieves its long-term goal and become a mid-developed country in 2050 (its GNP per capita
might reach 5000 US$ at that time), it will not seek hegemony, either in the world or in the Asia-Pacific region.
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Hegemonism is opposite to China’s peace-loving tradition, and is harmful to the interests of the people and the
country.

According to the state goal, China’s sea defense is defensive in nature. The Chinese navy now pursues an
offshore defense policy. Its mission is to contain and resist foreign aggression from the sea, to defend territorial
integrity, and to safeguard the unity of the motherland and its maritime rights and interests. As currently the Chinese
navy is still very backward, it can’t even match Japan and India, not to mention the United States, China, of course,
is planning to strengthen its naval forces. However, this is very limited and should not be exaggerated. So far China
has no plan to develop a “blue-sea” navy and has no plan to build aircraft carriers.

Regarding the maritime territorial and jurisdictional disputes, China insists to solve them with the countries
concerned peacefully through negotiations. The solution of the territorial disputes over the Gulf of Tonkin (Beibu)
between China and Vietnam is a good example. In December 2000, the two countries signed a treaty on the
demarcation of the Gulf. The Treaty has not been approved by the legislatures of the two countries yet, and
therefore, has not been published. And it is informed that there are some difficulties in the implementation of the
Treaty, including the adjustment of the fishery areas of the two sides. However, it is a significant success.

Since many disputes related to territorial sovereignty and maritime rights are very complicated, sensitive and
impossible to solve at present, China suggests the relevant countries might shelve the disputes for some time to
come and work jointly to explore and to exploit the maritime resources.

In terms of the Spratly Islands disputes, China insists its sovereignty according to international law and
historical facts, meanwhile China insists to solve the disputes with the countries concerned peacefully. When the
disputes between China and a certain country sharpened, China used to take a restrained altitude, as people see
clearly in the Mischief case occurred in 1995 between China and the Philippines. In fact, in the past decade, while
insisting its sovereignty, China had made important policy shift on the Spratly Islands issue, including openly
recognizing the disputes are negotiable in 1990;" announcing that China would like to settle the disputes with
relevant countries according to the international law including the UNCLOS in 1995;" changing its original position
that China should discuss the Spratly disputes with the country concerned on a bilateral (one versus one) basis, and
discussing the issue with ASEAN countries on the 10 + 1 summit in 1999;" jointly working with ASEAN countries
to draw up the “Code of Activities in the South China Sea”."” On November 4, 2002, China and the ASEAN
countries jointly issued the “Declaration on the Code of Activities in the South China Sea”. The Declaration stresses
that the relevant countries should solve their disputes over the South China Sea peacefully through friendly
consultations and negotiations, and should keep restrained before the disputes are solved. This is an important step
forward to alleviate the tense situation in the disputed areas. It also signals China’s conciliatory altitude on the
Spratly issue.

China holds similar position on the Senkaku disputes. In 1978, when Deng Xiaoping visited Japan, some
people raised the Senksku issue at a press conference, Deng answered, “We have disputes with Japan on this issue.
The name of the Islands in the two countries is different. China calls the islands Diaoyu Dao, while Japan calls them
Senkaku. This problem could turn on for a certain period. Maybe the next generation, who are much more clever
than us, will find a way to solve it.” Later Deng said, “Just at that time I think probably we can shelve the
sovereignty disputes and jointly exploit the resources.”’ The Chinese government endorses Deng’s idea, and hopes
to reach an agreement with Japan for joint exploration and exploitation. China also holds that before an agreement is
reached, the two sides should exercise restrain and cautious, avoid the intensification of the disputes.

China is a signatory country of the UN Convention on the Law of the Sea, and will strictly abide all the laws

and regulations set by the Convention. China respects the freedom of navigation, and is willing to cooperate with
other countries to safeguard the free navigation. In May 1995, China’s Foreign Ministry issued a statement, saying
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“While safeguarding its sovereignty over the Nansha Islands and its maritime rights and interests, China will fulfill
its duty of guaranteeing freedom of navigation for foreign ships and air routes through and over the international
passage of the South China Sea according to international law.”” However, China holds that any ocean powers
should respect the sovereign rights and jurisdictional rights in the economic exclusive zone (or contiguous zone) of
the coastal countries, military actions or semi-military actions are not in conformity with the principle of innocent
passage. China is willing to negotiate with the United States to solve the disputes. Before the disputes are solved, it
is absolutely necessary that the relevant countries adopt some measures to prevent collisions of ships or aircrafts
such as the EP3-E incident. In 1998, China and the United States had established a Maritime Consultation
Mechanism (MCMA), and the consultation has been resumed after the EP3-E incident. China hopes further
confidence-building measures and crisis-preventive mechanism could be established between the two countries in
this respect, so as to avoid new collisions.

The disputes between China and Japan over the activities of survey ships in East China Sea are not a problem
related to the principle of free navigations but a problem related to the disputes over the demarcation of the
continental shelf. The latest round of frictions followed a sharp rise in the number of Chinese survey vessels in the
past several years, in the areas that Japan considers to be within its own EEZ. Japan wants notification before
Chinese marine research ships enter its EEZ. China says that it does not recognize the EEZ announced unilaterally
by Japan and that its activities are in accordance with international law. However, later the Chinese government
adopts a conciliatory posture, reaching a consensus with Japan that both sides should notice the other side when its
survey vessels enter in the disputed areas. In December 2001, some warships of the Japanese NSDF entered in the
Chinese EEZ to purchase a suspicious ship and finally sank it with bombardment without prior notification to the
Chinese Government. This is a violation of China’s sovereign rights. Later the two countries reached an agreement
through consultation. Japan recognized China’s sovereign rights and jurisdiction in the EEZ, and China agreed
Japan to get the sunk ship out of water after Japan went through necessary procedures. This is a good instance of
solving disputes through negotiations.

Some Japanese people fear that if the two sides across the Taiwan Straits achieve reunification, China will
border on the Pacific Ocean directly, thus constituting a threat to Japan’s lifelines, the sea line of communication
passing through the South China Sea to the Indian Ocean and the Middle East, and the sea line passing through the
East China Sea and the Sea of Japan to the Pacific Ocean and the Pacific coast of the United States and Canada.
This is totally groundless. After reunification, there is absolutely no reason for China to change its independent
foreign policy of peace as well as its agreement with Japan to establish a good neighborly, friendly and cooperative
partnership for peace and development, also there is no reason for China to violate its commitment to respect the
freedom of navigation. In addition, China pursues a “peaceful reunification and one country two systems” policy,
and tries its best to solve the Taiwan issue peacefully. According to the “one country two systems” policy, after the
peaceful reunification, Taiwan will keep its troops, and the central government will not dispatch troops to stay in
Taiwan. That means the PLA will not set military bases on the island (in the case of peaceful solution). So, where
are the direct threats over Japanese lifelines from?

Approaches to Build a Peaceful and Secure International Sea Order in the Asia-Pacific Region

For maintaining peace and stability in the Asia-Pacific region and ensuring the security of the sea lines of
communications in the region, it is important to build a peaceful and secure international order of seas. Following
are some approaches:

(1) Under the auspices of the United Nations, launch a new round of dialogues among all countries concerned when
conditions are mature, to discuss the differences exposed in the implementation of the UN Convention on the
Law of the Sea, including principles about how to define the baseline of territorial waters, principles of
delimitation of maritime boundaries in sea areas, principles about how to ensure freedom of navigation while
safeguarding sovereign rights and jurisdictional rights of the coastal countries, etc, so as to make some revisions
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and supplements to the Convention. No doubt the participation of the United States is a necessary precondition
for the new dialogues. Hopefully, it is informed that the United States will ratify the UNCLOS some time in
next year. Before the beginning of the official dialogues, dialogues sponsored by the NGOs are also very
important, and should be supported and encouraged, so as to form more and more consensus, paving way for
the official dialogues.

Review and sum up the experiences of solution of the maritime sovereign and jurisdictional rights disputes, and
further promote negotiations between relevant countries to solve more disputes. So far there are two kind of
approaches: one is solution of the disputes through bilateral negotiations, for instance, solution of the disputes
of the Gulf of Tonkin, as mentioned above; some Southeast countries also have the experiences to solve their
sovereign disputes through negotiations. Another one is, tries of settling the disputes through the decision of
the International Court, which have happened between some Southeast nations.

Promote joint exploration and exploitation in the disputed areas. Establish more joint development zones based
on common interests of the relevant coastal countries. It is desirable that the developed countries and the big
multinational petroleum corporations help to promote the joint exploration and exploitation, which surely will
be to the great interests of the coastal countries and the multinationals as well as peace and development in the
Asia-Pacific region. Of course, any arrangement of joint development should get the agreement of all claimants.

Before permanent or temporary settlement of the maritime sovereign and jurisdictional disputes, the relevant
countries should establish more confidence-building measures, either bilateral or multilateral, through
negotiations as soon as possible. The 1972 “Incidents at Sea” agreement (INCSEA) between the United States
and the Soviet Union (now Russia) has proven effective in regulating the interaction of their fleets on the high
seas. This successful experience could be learned and followed. The “Declaration on the Code of Activities in
the South China Sea” is a good example of multilateral CBMs. Probably the relevant countries could establish
similar CBMs in the East China Sea and the Yellow Sea.
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Protection of the Marine Environment
and the Jurisdiction of Coastal States

- International Cooperation to Prevent Pollution Caused by Ships -

Naoya Okuwaki

1. Introduction

The problem of pollution caused by ships is becoming graver by the day. Oil spills from supertanker accidents cause
grievous damage to coastal states, while spills of fuel oil from large ships have grown beyond the ability of the
oceans to sustain. Since the latter half of the 20th century, this problem has been one of the most pernicious
confronting the rule of law at sea. Another disturbing recent trend is the increasing problem of shipment of materials
that are hazardous or harmful by nature, such as nuclear or chemical materials. The transport by sea of these
industrial raw materials, resources and energy supplies forms a crucial underpinning of the world’s economy,
indicating that the interests of international shipping will have to be protected more than ever in the years ahead.
Accordingly, we must avoid creating an environment in which coastal states recklessly interfere in the passage of
foreign cargo vessels. At the same time, it is absolutely essential that the marine environment be protected to the
fullest extent and that the safety of shipping, especially for the sake of coastal states, be preserved. Hitherto the
international community has, through the IMO, established a number of important international standards, including
criteria for the structure and design of vessels as well as criteria for the emission of oil. In addition, the IMO is
considering the development of an oil register and has developed a number of valuable initiatives, such as the
overhaul of land-based refining facilities, a ship voyage reporting system and port state control governing the
seaworthiness of vessels. The organization is working hard to put international standards into effect and to
standardize a variety of preventive measures. Progress is also being made in the adjustment of standards through a
series of treaties. These include the CLC treaty on liability for civil damages from oil pollution, the Fund treaty, the
HNS treaty on hazardous and harmful substances and treaties empowering states to seize vessels connected with
such environmental damage.

With the passage of UNCLOS, the law of the sea has entered a brave new era. Previously, the order of the seas
was two-dimensional, as the oceans consisted of the completely free international or high seas and exclusive marine
territories. This framework was ill suited to the urgent task of preserving fish stocks and protecting the earth’s
environment, so a new element was added: the 200-mile EEZ. This functional system of marine territorial
jurisdictions, generated by the various coastal states, strengthens the regulatory authority of the coastal states. EEZs
provide for coastal states' sovereign authority over fishing, for example, as well as the protection of the marine
environment. Under the former system of exclusive control by the flag state on high seas, order on the high seas was
enforced exclusively according to the domestic law of the flag state to which each vessel belonged. The problem
with this system was the difficulty of controlling effectively violations of a country’s laws in seas far removed from
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the homeland. The new system was recognized when it became clear that this state of affairs was untenable. In other
words, it was judged that the most effective way of protecting fish stocks and the marine environment was to entrust
authority to the coastal states, whose relation with the advantages and disadvantages of shipping in nearby waters
was more direct. One implication of this new arrangement, however, is that the widespread acceptance of regulatory
authority of coastal states over the protection of the marine environment is likely to come into direct confrontation
with the interests of international shipping. The provisions for mediation of such disputes are by no means complete
in UNCLQS, leaving considerable room for adjustment. Many areas remain in which the specific details of such
mechanisms need to be progressively demarcated through the exercise of the regulatory authority of the coastal
states.

This report deals with some of the problems raised by this conflict. It explores the scope of coastal states'
regulatory authority over the protection of the marine environment in territorial waters and EEZs.

2. Application of the Marine Pollution Prevention Law in Territorial Waters

Turning first to territorial waters, foreign vessels are granted the right of innocent passage through territorial waters.
As long as such passage is not injurious to the peace, safety and order of the coastal state, coastal states must permit
the passage of foreign ships. This system is traditionally recognized for the sake of linking the world together
through international shipping. According to Article 19, Section 2 of UNCLOS, in the event that certain new actions
are taken to enumerate foreign vessels traveling through territorial waters, such actions shall as a matter of course be
deemed injurious to the free passage of the vessel. Included in this section is the specification of “deliberate and
major acts of pollution in violation of this treaty.” Although interpretation of the terms “deliberate” and “major”
vary according to the laws of coastal states, the definition of what constitutes harmful passage of foreign vessels has
arguably become more objective. The enumeration described above is not a limited measure but an unrealistic
attempt at regulation. In individual cases, if a coastal state can prove that the passage of a given ship is harmful to
that state, that state can press such a claim and demand that the vessel remove itself from its territorial waters and
can seize the vessel and enforce penalties under its domestic law.

A separate provision recognizes the enactment of specific items of law by coastal states with regard to innocent
passage. Vessels passing through the territorial waters of coastal states are obliged to obey these laws, some of
which deal with the protection of the marine environment and prevention of pollution. However, declaring such
passage to be “harmful” is not as simple as finding that a violation of these laws has been committed. Unless the
violation is generally recognized to constitute harmful passage, or the coastal state is able to prove that the passage
is harmful, a finding of violation does not immediately implicate the vessel in harmful passage. In the past, if the
passage was not deemed to be harmful, the coastal state could not intervene in its passage. Its only recourse was to
report the ship’s violation to the flag state so that the flag state could apply the necessary sanctions under its own
laws. As described in greater detail below, on this point UNCLOS introduced a new enforcement mechanism for
flag states. Finely balanced with the interests of shipping, this provision broadened the scope of application of
coastal states' domestic laws for the protection of the marine environment.

In terms of the criteria by which passage is deemed harmful, only regulations focusing on the actions and status
of the foreign vessel are recognized. Regulations focusing on the type of vessel, such as battleship or nuclear-
powered vessel, or type of cargo, such as chemicals, petroleum or plutonium, are not permitted. This is the point
that caused trouble in Japan with regard to plutonium cargo vessels. To the extent that Japan has undertaken
preventive measures stipulated in international agreements, it is not in a position to refuse passage through its
territorial waters, let alone its EEZ. On the contrary, even the refusal of passage to vessels bearing nuclear weapons,
based on Japan’s three anti-nuclear principles, faces formidable obstacles under the law of the sea.

Clearly this state of affairs is insufficient to put the coastal states' minds at ease. To ensure the safe passage of
vessels, UNCLOS introduced a separate-lane system, providing for coastal states' right to designate shipping routes.
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Under certain conditions, based on the counsel of international organizations, coastal states can demand that tankers,
nuclear-powered vessels and ships carrying nuclear or other hazardous cargoes transit only through designated
shipping lanes. It is not generally accepted that such vessels' failure to adhere to the designated shipping lanes
implies a loss to the right of innocent passage. The right to establish separate shipping lanes in international straits is
recognized (Article 41), but in international straits coastal states' discretion in applying those rights is limited by a
requirement of interpretation by international bodies. Even so, use of shipping lanes other than the designated ones
does not constitute sufficient grounds to refuse passage.

Although these stipulations appear absurd, the law of the sea is rooted in the belief that the basis of safety of
ships at sea rests with the character and good seamanship of their crews. This is why coastal states' powers to
interfere in the interests of international shipping are so closely circumscribed. In narrow waters such as
international straits, although it may seem unduly harsh to the coastal states, it is also true that the establishment of
vessel reporting systems and passage support facilities has greatly strengthened the coastal states' responsibility in
providing for the safe passage of vessels. Also, in cases where coastal states do not possess the financial or technical
resources to furnish such services, the flag states of vessels that frequently pass through said straits are obliged to
cooperate with the coastal state to ensure the safe passage of their own vessels. Most recently, it has been proposed
that mandatory ship routing must be recognized, not only in international straits but in territorial waters and even
larger areas of sea as well. Such measures are surely necessary in some areas, depending on the degree of
congestion of ships in the sea area and its geographical characteristics. To ensure that such measures do not
excessively harm the interests of international shipping, a system must be established for an international body with
due authority to rule on each case, rather than leaving the matter to coastal states to impose unilaterally.
Nonetheless, it is doubtful whether coastal states have the right to refuse passage to ships that do not abide by
mandatory ship routing.

Another unique recent example is the Sellafield MOX reprocessing-plant case before the International Tribunal
on the Law of the Sea. In this incident, the United Kingdom unilaterally decided to build a nuclear-fuel reprocessing
plant at Sellafield in its own territorial waters. The Republic of Ireland demanded that the Tribunal enforce a
temporary ban on construction and the shipment of nuclear fuel to and from the site. Ireland’s claim was that such
hazardous materials must not be shipped through those waters, including British territorial waters and certain waters
beyond. According to Article 290 of UNCLOS, where urgently needed to protect rights or to prevent major harm to
the marine environment, the International Tribunal on the Law of the Sea is empowered to order a temporary ban. In
the Sellafield case, however, the transit of ships carrying nuclear fuel was not accepted as valid grounds for urgency
requiring a halt on shipping. In the event, the Tribunal simply exhorted the two countries to cooperate and discuss
the issue to attempt to resolve the dispute. Two characteristics of Ireland’s demand for temporary measures deserve
close attention. The first is that, rather than demand a ban on passage through Irish territorial waters, the Irish side
insisted that the United Kingdom cease shipping of nuclear materials through British waters and surrounding
waters. Ireland’s reason was that the Irish Sea is a partially enclosed sea and therefore required the protection of the
sea’s environment as a single body of water. A demand of this kind is without precedent in international cases. The
second interesting aspect is that the demand for a ban on shipping was directed specifically at Britain’s shipments to
the Sellafield plant. Logically, Ireland’s demand was an unlimited insistence on the general prohibition of passage of
ships laden with cargo that could visit grievous harm on the environment of the Irish Sea. The implication was that
the United Kingdom could be forced to ban the passage through British waters even of ships not bound from or to
the Sellafield plant, provided they were carrying hazardous cargo. Ireland’s demands would have required the
establishment of an independent, international cooperative framework to create a special type of shipping regime for
the protection of the marine environment in certain (partially enclosed) seas (although the case did not touch on the
issue of hazardous cargoes incoming from other countries). The dispute between Ireland and the United Kingdom
regarding the Sellafield plant is currently pending legal arbitration as a dispute concerning disclosure requirements
under the 1992 Convention for the Protection of the Marine Environment of the North-East Atlantic (OSPAR
Convention).
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3. Enforcement by Coastal States in EEZs

The most important component of the new framework for protection of the marine environment introduced through
UNCLOS is the system for enforcement by coastal states. As discussed earlier, UNCLOS recognizes the jurisdiction
of coastal states to protect the marine environment in their own EEZs. However, this right is different from the

(13

coastal states' “sovereign right” explore and development living resources in their EEZs (Article 56, Section 1 (a))
and their “exclusive right” to construct artificial islands and other structures there (Article 60). Formerly, the EEZs
were high seas, where responsibility for pollution of the oceans rested exclusively with flag states. In those earlier
times coastal states made great efforts to gather evidence of pollution, taking photographs and testing water quality.
They then related this information to the flag states, entrusting them with the task of applying the appropriate
measures under the flag states' domestic laws. Within this legal framework, countries were required to accumulate
oil registers, which were checked whenever ships called at port. Thanks to unification of standards for land-based
waste-oil processing facilities and ship facilities, the creation of an international cooperative framework for
enforcing regulations on the waste generated in the course of normal shipping is under consideration. Also tabled
for discussion is port state control, in which port states examine the seaworthiness of ships calling at their ports.
These efforts are all directed toward reducing the volume of pollution caused by ships at sea. However, in the actual
event of a disposal violation, even within coastal states' territorial waters, coastal states can only force vessels to
dock at port to obtain proof of violation unless the violation qualifies as “harmful passage.” Even this limited action
loses effectiveness in the process of reporting to flag states. To eliminate improper intervention in shipping by
coastal states and protect the interests of international shipping, responsibility for enforcement rests with the flag
state. Regardless of the impropriety of acts of pollution at sea, UNCLOS supports the responsibility of flag states to
prevent and restrain the pollution of the marine environment by their own ships (Article 211, Section 2, and Article
217). The freedom of passage recognized for ships in high seas is also upheld for EEZs (Article 58) and great
discretion is called for regarding the intervention of coastal states in the passage of foreign ships to prevent or
restrain marine pollution in the coastal states' EEZs. However, pollution by foreign vessels in territorial waters and
EEZs has an impact on the general marine environment, and the effect of this pollution on the coastal order and on
the living resources of the EEZs. For this reason, UNCLOS provided new recognition of the extension of the
legislative jurisdiction of coastal states to EEZs in order to protect the marine environment. At the same time, in
certain cases the coastal states' enforcement measures based on these laws are recognized. These provisions
constitute the enforcement system of coastal states.

The enforcement mechanisms of coastal states consist of numerous restrictive and protective measures
stipulated to protect shipping from improper intervention by these states (Chapter 12, Article 7). First, domestic law
applying to EEZs must be harmonized with international standards; enforcement based on violations of coastal
states' laws alone is not recognized. Coastal states cannot simply apply their own independent sets of strict standards
(Article 211, Section 5). Their legal jurisdiction over violations in territorial waters is broader; only their authority
to enact laws with respect to the right of innocent passage is restricted (Article 21, Section (f), Section 2). Second,
in punishing legal violations, corporate punishment is prohibited; only the imposition of fines is recognized (Article
230). In practice, efforts are made to avoid actions that may render vessels unable to travel. The third point, closely
related to the second, is that a system is in place to ensure prompt release upon deposit of collateral (Article 20,
Section 7). The purpose of this provision is to minimize coastal states' ability to intervene indefinitely in shipping to
enforce their laws. Fourth, except in the case of violations in territorial waters, procedures by flag states take
precedence (Article 28, Section 1). The primary responsibility for control of acts of pollution in EEZs falls on the
flag states. Exceptions can be made, for example, when acts of pollution by foreign vessels in EEZs causes
especially grievous harm to coastal states, or when such ships repeatedly violate their responsibilities. Within the
limits of this framework, then, coastal states can exercise their right to enforce the application of their own laws
with respect to foreign ships.

UNCLOS provides detailed, phased stipulations on coastal states' rights of enforcement that are separate from
these protective measures. If a violation occurs in a coastal state’s territorial waters or EEZ, and the infringing ship
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is then freely docked at a port of its choosing, the coastal state can initiate punitive measures for the violation. In
such cases the coastal state’s actions do not constitute intervention in shipping, and the regulations are relatively
simple because the measures to protect the interests of shipping as described above are fully upheld. If the
infringing ship is asked to return to its original port, however, the process becomes a coercive one, and the “freely
docked” condition is thought to be annulled. A different scenario unfolds if a foreign ship commits a violation while
passing through the territorial waters of the coastal state. In this event, if clear and sufficient reason exists to believe
that an infringement has occurred, even ships on innocent passage can be stopped for a physical inspection of the
ship’s documents and the like. Unless such a search turns up irregularities with documents, such as false statements,
incomplete documents or missing documents, the coastal state is not entitled to any further physical search of the
vessel. If the results of the physical search reveal evidence that the intervention was warranted, only then is the
coastal state able to begin punitive procedures, including detention.

In the next scenario of interest, a foreign ship that has committed a violation in a coastal state’s EEZ is
presently passing through its own country’s territorial waters or EEZ. In this case, a physical search cannot be
carried out immediately; the coastal state can only request the ship’s classification and ask at which ports the ship
called immediately before and after calling at the coastal state’s ports. This state of affairs maintains the balance that
allows foreign ships to travel through EEZs with the same freedom as in high seas. Even if the ship refuses to
divulge the requested information, or the information it gives is clearly false, the coastal state cannot proceed to a
physical search unless it is clear that major pollution of the marine environment has occurred or actual emissions
have occurred that render such pollution imminent. In other words, violation of the laws of the coastal state is not
sufficient grounds to mount a physical search. Indeed, even if major pollution of the marine environment has
occurred or actual emissions have occurred that render such pollution imminent, and a physical search confirms that
a violation has occurred, the coastal state cannot immediately initiate punitive measures such as ship seizure. To
initiate such procedures, not only must the violation have resulted in major pollution of the marine environment, but
major damage must have occurred to the state’s coast, related interests or the resources of its EEZ; or actual
emissions must have occurred that render such pollution imminent. In other words, the coastal state’s ability to take
action is limited to cases where major damage to the resources of its EEZ have occurred or are about to occur
because of a major emission violation that has already happened. The actions available to the coastal state depend
on whether the event was an actual emission that caused significant pollution of the marine environment or an actual
emission that caused significant damage to the individual interests of the coastal state beyond such pollution. Only
in the latter case is the coastal state’s right to apply and enforce its own laws recognized while the precedence of the
flag state’s procedures is not. To state this in the opposite way, the right of the coastal state to conduct a physical
search in the event of significant pollution of the marine environment of its EEZ exists for the purpose of giving
force to the flag state’s exercise of authority under strict adherence to international standards. This is because
enforcement by the coastal state in its own EEZ does not represent punitive measures in place of the flag state in
accord with international standards.

The laws coastal states may enact regarding EEZs are limited to those that accord with and are used to
implement international standards. However, UNCLOS provides no specific indication of what these international
standards mean, effectively making UNCLOS little more than an umbrella. For the moment this umbrella covers
standards set under treaties adopted by the IMO. Sometimes, however, the flag state or coastal state is not a
signatory to those treaties. In such cases the question arises: How can the laws of coastal states that conform to these
standards be applied against countries that are not signatory to the treaties on which they are based?

One key omission in UNCLOS pointed out long ago is the lack of any regulations to deal with vessels that
commit a violation in a coastal state’s territorial waters and then proceeds into the coastal state's EEZ. Opinions on
the measures available to coastal states in such cases are divided. Some observers interpret Article 228 Section 2 to
focus on the location of the violation, whereas others interpret Article 220 Section 3 to focus on the present position
of the vessel. From the point of view of coastal states, protective measures and standardization of domestic laws
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already exist to avoid improper intervention of coastal states in shipping, so the location where the violation
occurred is decisive. This is consistent with the fact that the precedence of flag states' procedures does not extend to
violations in other countries' territorial waters. From the point of view of the ship, however, if no proof exists to
show that a suspect vessel is the same vessel that committed a violation in territorial waters and is now passing
through the EEZ, the recognition of enforcement by the coastal state raises the prospect of inviting improper
intervention in shipping, and therefore enforcement should not be recognized beyond the exercise of a general right
to pursuit. This reasoning is the same as when a foreign vessel has committed a violation in territorial waters and is
presently passing through international waters. As stated earlier, UNCLOS provides a series of phased measures to
follow if a foreign vessel has committed a violation in the EEZ and is presently passing through the EEZ, and
Article 220 Section 2 clearly applies when the coast is strongly threatened with environmental damage. Although
UNCLOS applies numerous restrictions, in this case alone the treaty compromises the interests of shipping, by
recognizing the exercise of coastal states' authority. In the case of particularly egregious pollution of the marine
environment, if the violating ship and a suspect ship are established to be one and the same, it is possible that
measures by coastal states focusing on the location of the violation may be recognized. Even if the vessel is passing
through the EEZ, if the violation is on a sufficient scale to cause significant damage to coastal interests and marine
resources as stated in Article 220, Section 5, it should normally be easy to establish the identity of the ship as the
culprit by following its wake, In practical terms, requiring a ship passing through the EEZ to call at the nearest port
represents coercion. Also, it would be pointless to interpret such clearly coercive action as if the violating ship were
freely docking at a port of its own choosing in the coastal state, thus enabling the application and enforcement of the
coastal state’s domestic laws (Article 220, Section 1).

In any case most of the regulations on enforcement by coastal states extend such rights to the coastal states but
do not obligate coastal states to enforce their laws. Also, even if a coastal state does not enforce its laws, this does
not absolve the flag state of its duty to enforce regulations for the protection of the marine environment in its own
ships. To promote the protection of the marine environment, coastal states' jurisdiction clearly has to be
strengthened; as discussed earlier, a broader interpretation of the system of mandatory ship routing and enforcement
by coastal states in EEZs has been shown to be effective. At the same time, to ensure the economic benefit of port
states when ships call at their ports, focus is placed on international standards to restrain improper intervention in
the passage of ships. In this sense UNCLOS is “vessel-friendly,” and moves are afoot to recognize the jurisdiction of
coastal states, whose current position is that of a victim who receives only disadvantages from the status quo. If they
wish to arrest this movement toward a broader interpretation of the enforcement rights of coastal states and support
the interests of international shipping, flag states will need to fulfill their obligations correctly. Particularly in the
case of the flag-of-convenience system, if the shipping activities of the flag states involved were in the control of
their peoples, the people would have a personal connection to their ships. The flag states would then be obliged to
establish measures under international cooperation to intensify the exercise of their jurisdiction to prohibit and
restrain pollution caused by ships.

4. Response in Japanese Law

When Japan ratified UNCLOS in 1996, the Diet passed the Law on the Exclusive Economic Zone and the
Continental Shelf (“the EEZ Law”) and revised the Law on Prohibition of Marine Pollution and Disasters at Sea
(“the Marine Pollution Prevention Law”). In Article 1, Section 1 of the EEZ Law, the EEZ is established as an area
of sea where the “sovereign and other rights” described in Chapter 5 of UNCLOS are exercised. In Article 3,
Section 1, laws for the “protection and preservation of the marine environment” are listed as those applicable to the
EEZ. It is on this basis that the Marine Pollution Prevention Law is applied, but this can only be applied within a
range that accords with international standards. Article 3, Section 3 states, “the areas of sea to which this Law
applies are those outside the nation’s territorial waters, in a range recognized to be necessary in consideration of the
special conditions of the areas of sea in question. The arrangements and adjustments necessary in relation to the
application of this Law shall be determined by cabinet order.” Article 4 states, “Where particularly stipulated in
treaties governing the items stipulated in this Law, the stipulations of said treaties shall apply.” This means that the
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context of application of the law can be adjusted by cabinet order and is upheld within the framework recognized for
the nation’s exercise of jurisdiction as a coastal state. This suggests that the development of the law of the sea will
be handled more flexibly in the future. To put it another way, by spelling out the detailed stipulations in the EEZ
Law, Japan fails to clarify its stance on the interpretation of UNCLOS with respect to the protection of the marine
environment. For example, if Japan enforces its laws on a passing ship as a coastal state, the nation’s ability to
initiate proceedings against passing ships, including seizure, depend on whether the result of the violation is damage
to the marine environment or significant damage to the interests of the nation’s coast or its living resources. This
ambiguity raises numerous questions of which standards to use to judge the matter and whether the flag state’s
jurisdiction takes precedence over the coastal state’s jurisdiction when the two conflict, as well as questions of
procedural adjustment. In all of these cases, great differences in approach in the enactment of law will arise,
depending on whether the law is enforced with emphasis on supplementing the jurisdiction of the flag state or on an
interpretation from the standpoint of measures against damage to Japan’s interests as a coastal state. Because the
EEZ is a functionally special body of water that is neither territorial water nor international water, jurisdiction in
such waters could be interpreted as corresponding to either international or territorial waters; UNCLOS is unhelpful
in deciding in favor of one or the other. In sum, much room for interpretation is left regarding enforcement by
coastal states in EEZs. As a shipping state on the one hand and a coastal state on the other, Japan must take balanced
national action through consistent implementation of national law, to point a way to the development of a proper
interpretation of UNCLOS.
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SECURITY AND ENVIRONMENT IN ARCHIPELAGIC WATERS
AND THE SOVEREIGNTY AND JURISDICTION OF THE STATE

Hasjim Djalal

In discussing this topic, there are several subjects which should be considered, namely the nature of the
archipelagic waters, the sovereignty and jurisdictions of the archipelagic states in and over their archipelagic waters,
the security issues of the archipelagic states, their environmental concerns, and other related issues.

Archipelagic Waters as Parts of National Territories

With regard to the nature of the archipelagic waters, it should be understood that the archipelagic waters are now
part of the national territories of the archipelagic states. Article 49 paragraph 1 of UNCLOS 1982 clearly stated
that “the sovereignty of an archipelagic state extends to the waters enclosed by the archipelagic baselines drawn in
accordance with Article 47, described as archipelagic waters, regardless of their depth or distance from the coast”.
Moreover, paragraph 2 of Article 49 stated that “this sovereignty extends to the airspace over the archipelagic
waters, as well as to their bed and subsoil, and the resources contained therein”. In this context, it is very clear
that the territorial sovereignty of an archipelagic state, in addition to sovereignty over land territories, also includes
(1) territorial sovereignty over archipelagic waters, (2) over the airspace above the waters, (3) over the seabed and
subsoil, and (4) over all the resources contained therein, whether natural or otherwise.

Archipelagic Waters, Internal Waters, and Territorial Seas

Although archipelagic waters, internal waters and territorial seas are all territorial in nature, the archipelagic waters
should be distinguished from the other kinds of waters. It should be distinguished from internal waters and
territorial seas. In internal waters, namely the waters on the landward side of the baselines of the territorial sea,
generally there is no right of innocent passage. As such, the right of a state over its internal waters are very similar
to its rights over its land territories. In territorial sea, namely the waters within 12 miles seaward of the ‘straight
baselines’ or the ‘straight archipelagic baselines’, the right of innocent passage of foreign vessels is recognized.
In archipelagic waters, the right of innocent passage of foreign vessels is recognized in addition to the right of
‘archipelagic sea lanes passages’ (ASLP) through ‘normal passage routes used as routes for international navigation
or overflight’ or through specifically designated sea lanes and air routes thereabove (Article 53 of UNCLOS). The
article stipulates further the mechanism in designating such sea lanes, namely that the archipelagic state concerned
will prepare a proposal to that effect and will refer them to the competent international organization with a view to
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their adoption, with the understanding that the Organization may adopt only such sea lanes and traffic separation
schemes (TSS) as may be agreed with the archipelagic state, after which the archipelagic state may designate,
prescribe, or substitute them.

In internal waters the right of innocent passage exists only “where the establishment of a straight baseline in
accordance with Article 7 has the effect of enclosing as internal waters areas which had not previously been
considered as such”. Article 7 allows the drawing of ‘straight baselines’ for the purpose of establishing ‘internal
waters’: (1) in localities where the coast line is deeply indented and cut into, or (2) if there is a fringe of islands
along the coast in its immediate vicinity, or (3) because of the presence of a delta and other natural conditions
where the coast line is highly unstable. Moreover, (4) a closing line may also be drawn at the natural entrance
point of a bay if the bay does not exceed 24 nautical miles, and the waters inside the bay would also be internal
waters.

A closing line to draw internal waters within archipelagic waters can also be drawn to delimit internal waters
in accordance with Article 50 of UNCLOS 1982, namely at the mouth of rivers, at the entrance of bays, and in front
of ports.

Archipelagic State and Archipelago

The notion of archipelagic waters should also be distinguished from the notion of archipelago. While an
archipelagic state must necessarily consist wholly by one or more archipelagos (Article 46 paragraph a), it does not
necessarily means that an archipelago, like Japan, will automatically become an archipelagic state, thus may not
necessarily create archipelagic waters. An archipelago is a geographical concept, while an archipelagic state is a
legal concept. An archipelago means “a group of islands, including parts of islands, inter-connecting waters and
other natural features which are so closely inter-related that such islands, waters, and other natural features form an
intrinsic geographical, economic, and political entity, or which historically had been regarded as such” (Article 46 b
of UNCLOS 1982). The waters within an archipelago have generally been regarded as ‘“internal waters”
while the waters within archipelagic states are generally regarded as ‘‘archipelagic waters”, except those
designated as ‘internal waters’ through the deployment of ‘closing lines’.

Innocent Passage and Archipelagic Sea Lanes Passage (ASLP)

There are plenty of differences between the right of innocent passage and the right of archipelagic sealanes
passage. First, in innocent passage, submarines and other underwater vehicles are required to navigate on the
surface and to show their flags (Article 20 of UNCLOS), while in archipelagic sea lanes passage they are allowed to
navigate “in normal mode”, allowing the possibility for underwater passage. Second, in innocent passage there is
no right of overflight, while in the archipelagic sealanes passage overflight is permitted over the sealanes only.
Third, the right of innocent passage can be suspended while the right of archipelagic sealanes passage cannot be
suspended, although the sealanes can be substituted. Fourth, in innocent passage an archipelagic state has more
power to regulate and to exercise control, while in the archipelagic sealanes passage this right is more limited.
Fifth, there is no precise rule of international law with regard to the requirement of prior notification or prior
authorization for warships navigating in innocent passage. Some countries require prior notification, some require
prior authorization, and some strongly oppose these requirements. The convention is silent on this issue. Sixth, the
possibility for cooperation between the user states and the archipelagic states in establishing and maintaining
necessary navigational and safety aids or other improvements in aid of international navigation as well as
cooperation for the prevention, reduction, and control of pollution from ships, are not clearly regulated in the
archipelagic sealanes, although this provision exist clearly in relation to the right of transit passage through straits
used for international navigation (Article 43) and at this moment, I believe, should also be applicable to archipelagic
sea lanes.
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Rights of Immediately Adjacent Neighboring States

While there is no right of other states within internal waters of other states, and limited rights within archipelagic
waters, Article 47 paragraph 6 of UNCLOS 1982, however indicated “that if a part of the archipelagic waters of an
archipelagic state lies between two parts of an immediately adjacent neighboring state, existing rights and all
other legitimate interests which the latter State has traditionally exercised in such waters and all rights stipulated by
agreement between those states shall continue and be respected.” This is the special case of the rights and interests
of Malaysia in the Indonesian archipelagic waters around Anambas and Natuna islands in the South China Sea
which separate Peninsula Malaysia in the west and Serawak and Sabah in the east. Indonesia and Malaysia had
concluded an agreement in 1982 arranging the exercise of these rights.

Traditional Fishing Rights

In archipelagic waters, an archipelagic state shall also respect existing agreements with other states and shall
recognize traditional fishing rights and other legitimate activities of the immediately adjacent neighboring
states in certain areas falling within archipelagic waters (Article 51 paragraph 1). But the article also stated very
clearly that the terms and conditions for the exercise of such rights and activities, including the nature, the extent
and the areas to which they apply, shall be regulated by bilateral agreements between them, and that such
rights shall not be transferred to or shared with third states or their nationals. So far Indonesia has only signed such
agreement with Malaysia in clearly identified archipelagic waters and Indonesian EEZ around Anambas islands in
the South China Sea (see chart).

Submarine Cables

In archipelagic waters, an archipelagic state shall respect existing submarine cables laid by other states and passing
through its waters without making a landfall, and that the archipelagic state shall permit the maintenance and
replacement of such cables upon receiving due notice of their location and the intention to repair or replace them
(Article 51 paragraph 2).

Jurisdictions Regarding Archipelagic Waters

While an archipelagic state has sovereignty over its archipelagic waters as indicated above, it has also certain
jurisdictions regarding the archipelagic waters: It has the right to determine straight archipelagic baselines
joining the outermost points of the outermost islands and drying reefs of the archipelago, provided that within such
baselines included the main islands and an area in which the ratio of the area of the water to the area of the land,
including atolls, is between 1 to 1 and 9 to 1 (Article 47 paragraph 1). The lengths of such baselines shall not
exceed 100 nautical miles, except that up to 3 percent of the total number of baselines enclosing any archipelago
may exceed that length, up to a maximum length of 125 nautical miles. Article 47 further stipulates certain rules in
drawing such straight archipelagic baselines. There is no clear rule in UNCLOS regarding the length of straight
baselines of a “normal” coastal states, or the ratio of the areas of the sea and the land enclosed by such baselines.

Straight Archipelagic Baselines and Straight Baselines

Straight Archipelagic Baselines (SAB), should be distinguished from straight baselines (SB) for a normal
coastal states. While SAB creates archipelagic waters ensuring a more varied rights of other states in the
archipelagic waters, the straight baselines creates internal waters in which there is generally no rights of other
states in such waters except, as indicated above, if the drawing of such straight baselines has the effect of enclosing
areas which had not previously been considered as internal waters, in which case the right of innocent passage shall
exist in those waters (Article 8 paragraph 2).

There are similarities, however, between straight archipelagic baselines (SAB) and straight baselines (SB) in

the sense that both lines could be used as the basis for measuring territorial sea, contiguous zone, exclusive
economic zone (EEZ), and continental shelf (Articles 3, 33, 48, 57, and 76).
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There is also similar obligation of coastal state and archipelagic state in the sense that “they shall show on
charts or prepare a list of geographical coordinates of points of the baselines, specifying their geodetic datum and
shall give due publicity of such charts or list of geographical coordinates, and shall deposit a copy of each such
chart or list with the Secretary General of the United Nations (Article 16 of UNCLOS 1982) straight baselines.
Article 47 paragraph 8 and 9 stipulate similar obligations for an archipelagic state regarding straight archipelagic
baselines. As far as Indonesian straight archipelagic baselines are concerned, the Government Regulation No.
38/2002 dated June 30, 2002, has just announced 183 base points of those baselines. Indonesia will certainly
deposit a copy of each such chart or list of geographical coordinates with the Secretay General of the United
Nations in due cause.

Archipelagic Sea Lanes Passage and Transit Passage

Being sovereign over the archipelagic waters, the archipelagic state has also the jurisdictions with regard to the
establishment of the archipelagic sea lanes (ASL) and air routes thereabove, through the archipelagic waters, in
accordance with Article 53 of UNCLOS, which are suitable for the continuous and expeditious passage of foreign
ships and aircraft through or over the archipelagic waters and the adjacent territorial sea between one part of the
high seas or an EEZ and another part of the high seas or an EEZ. On the basis of this provision, and after lengthy
consultations with maritime powers as well as with the International Maritime Organization in London, and after
Indonesian proposal had been adopted by the IMO, Indonesia through the Government Regulation No. 37/2002
dated June 30, 2002, had established the axis of the three sea lanes in the direction of north-south through the
Indonesian archipelagic waters (see charts). The Government Regulation stipulates clearly the geographical
coordinates of the turning points of the axis of the three sea lanes and their branches. In accordance with Article 53
(3) of UNCLOS 1982, the rights of navigation and overflight in the normal mode solely for the purpose of
continuous, expeditious, and un-obstructed transit through the sea lanes are recognized, and that ships and
aircraft in archipelagic sea lanes passage shall not deviate more than 25 nautical miles to either side of such axis
lines during passage, provided that such ships and aircraft shall not navigate closer to the coast than 10% of the
distance between the nearest points on islands bordering the sea lane (Article 53 (5)). This kind of limitations
does not exist in transit passage through states use for international navigation. In accordance with Article 53 (6) of
UNCLOS, Indonesia may also prescribe traffic separation schemes (TSS) for the safe passage of ships through
narrow channels in such sea lanes. However, with the exception of TSS in the Straits of Malaka and Singapore, no
such TSS has been established in the designated sea lanes through Indonesian archipelagic waters. Although there
are similarities between the regimes of transit passage through states used for international navigation (transit
passage) and the regime of archipelagic sea lanes passage (ASLP), legally speaking, however, the regime of ASLP
is different from the regime of transit passage in other respects. For instance, transit passage is described as
‘freedom of navigation and overflight’ (Article 38 (2)), and such transit ‘shall not be impeded’ and ‘suspended’
(Article 44, while ASLP is described as ‘rights of navigation and overflight in the normal mode’ which shall not be
‘obstructed’ (Article 53 paragraph 3), but can be ‘substituted’ (Article 53 paragraph 7).

In accordance with Article 54 of UNCLOS, and based on Article 42, an archipelagic state may also adopt laws
and regulations relating to the archipelagic sea lanes passage through the sea lanes in respect of safety of navigation,
the prevention of pollution, the prevention of fishing by foreign fishing vessels, as well as the prevention of loading
or unloading of any commodity, currency, or person in contravention of the customs, fiscal, immigration, or sanitary
laws and regulations of the archipelagic state. Furthermore, based on Article 54 and Article 19, an archipelagic
state may also adopt rules and regulations to prevent foreign vessels and aircraft while exercising the right of
innocent passage as well as archipelagic sea lanes passage from causing any threat or use of force against its
sovereignty, territorial integrity or political independence, or in any other manner in violation of the principles of
international law embodied in the Charter of the UN (Article 19, 39, and 54). As a consequence of long discussions
between Indonesia and the maritime powers, some nineteen rules of navigating and overflying the archipelagic sea
lanes of Indonesia have generally been agreed upon (see Annex). Most of these rules have been incorporated into
the Government Regulation No. 37/2002 of June 30, 2002.

== 83

....................



Session 3-3 Hasjim Djalal

Again, as the consequence of its sovereignty over its archipelagic waters, the archipelagic state also has
jurisdiction to adopt laws and regulations to protect its marine environment, to regulate and prohibit the conduct of
marine scientific research and hydrographic surveys by ships and aircraft while exercising the right of innocent
passage as well as the right of archipelagic sea lanes passage, and to prescribe rules and regulations to prevent
foreign vessels and aircraft to interfere with its rights and jurisdictions to exercise its sovereignty in and over the
archipelagic waters and their airspace, bed and subsoil, and the resources contained therein, including the prevention
of foreign vessels from fishing while navigating in the archipelagic waters (Article 49 paragraph 4).

Security Issues

Illegal Fishing

There are a number of security issues in the archipelagic waters of Indonesia. There is always the problem of
foreign fishing vessels poaching in the Indonesian archipelagic waters. Recently, primarily due to the weaknesses
of the Indonesian law enforcement at sea, it has been estimated that illegal fishing in Indonesian waters are catching
more fish than the legal fishing. While Indonesian export of fish was estimated at about US$ 1,7 billion a year, the
lost of Indonesia due to illegal fishing has been estimated at between US$ 2 - 4 billion. Within the last six months,
148 foreign fishing vessels have been arrested for illegal fishing, 70% of them are Thais (Media Indonesia, October
5, 2002). Some of them have even been burnt at sea by angry local traditional fishermen. This has caused a
tremendous problem for the Indonesian Government and has caused depletion of fishery resources in certain parts of
Indonesian archipelago, particularly in the western parts. At the same time, and partly due to this depletion of the
resources and the intrusion of illegal foreign fishing vessels, the rivalries and conflicts have also developed between
the Indonesian neighboring districts and provinces in their competition to seek and exploit the fishery resources near
their coasts.

Armed Robberies at Sea

Another security issues in the Indonesian archipelagic waters is the problems of armed robberies at sea, particularly
in the heavily navigated waterways in the western parts of Indonesia, such as in the Karimata Straits, in the Malaka
and Singapore Straits, as well as in the South China Sea. The frequencies of these armed robberies to a large extents
also depends on (1) the capability of the law enforcement agencies of Indonesia, (2) on the effectiveness of
cooperation with neighboring countries to eliminate the danger of armed robberies, and (3) on the supports and
cooperation of the user states and the international community. Generally, when Indonesia is facing serious
economic difficulties, thus has less budget and resources for law enforcement at sea, the armed robberies would also
commensurately increase. This is the area where the user states' cooperation and supports are essential.

Destruction of Marine Environment

The other security problems in the archipelagic waters include the destructions of the marine environment, either
(1) as the result of pollution from ships, or (2) from land based sources, or (3) from the exploration and exploitation
of oil and gas from the seabed, or (4) from the destruction of coastal areas as the result of illegal mining for mineral
resources or for land reclamation, or (5) as the result of the destruction of coral reefs, mangroves, and other
spawning ground of fisheries resources due to illegal fishing practises. Again, the degradation of these resources
and the environment is significantly dependent upon the availability of effective and efficient law enforcement
agencies. Again, as the economic condition of Indonesia deteriorates, the capabilities of the law enforcement
agencies also decline, and the marine environmental condition also deteriorates accordingly. This situation is
accentuated further by the existing laws that authorizes various and different agencies to enforce the different laws,
which, in some cases, lead to rivalries among certain law enforcement agencies.

Other Causes of Security Issues

There are also issues of security which are caused by (1) the general degradation of the economic condition in the
country, (2) by the increasing problems in the relations between and among the neighboring countries, (3) by the
rivalries of the various law enforcement agencies at sea in Indonesia, and (4) by the increasing trans-national crimes
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at sea, either as the result of armed smuggling, illegal immigrants, trans-national terrorism, illicit traffic in drugs,
and people smuggling, and other similar crimes. These issues may be accentuated in the future in the archipelagic
waters in south-east Asia, particularly due to (1) their strategic location between the Indian and the Pacific Oceans,
and between the Asian and Australian mainlands, (2) their archipelagic nature with lengthy and porous coastlines,
(3) the current political condition which are experiencing democratisation process, openness and transparencies, as
well as the increasing devolution of powers from the central government to local authorities, (4) the current
economic decline, (5) the increasing dangers of national, regional, or international terrorism, and (6) the decreasing
capacities of the law enforcement agencies to deal with these problems due to budgetary and financial shortcomings.

National Defence and Security

There are of course other traditional security issues in the archipelagic waters of Indonesia, such as the ‘danger’ or
‘potential danger’ of foreign military vessels or military aircraft passing through the heart of Indonesian
archipelagic waters, including in and over the archipelagic sea lanes. While these dangers have to be continuously
monitored, their danger to some extent, hopefully, have been managed by the creation of archipelagic sea lanes
through international organization and by the demise of the cold war. Although the security issues in this regard
also relates to problems of national defence, the problems of safety in and over the sea lanes concern also law
enforcement agencies in many respects.

Conclusions

In conclusion, there are a lot of security and environmental issues within Indonesian archipelagic waters. While
these are matters within the sovereignty and jurisdiction of Indonesia to deal with, yet they also involve the
protection and the interest of other states in the Indonesian archipelagic waters, particularly with regard to the need
to protect and safeguard the safety of navigation and shipping through the Indonesian waters, either in innocent
passage or in archipelagic sea lanes passage. While Indonesia will continue to protect and promote this safety in
accordance with its means and capacities, other user states of the Indonesian archipelagic waters, particularly
Japan, for their own sake as well, should also cooperate and assist Indonesian law enforcement agencies in
increasing their capabilities to protect the safety and security of navigation and the environment of the Indonesian
archipelagic waters.

So far there has been certain cooperation between Indonesia, Malaysia, and Singapore with Japan to
promote safety of navigation in the Straits of Malaka and Singapore by, among others, providing better
navigational aids, establishing traffic separation schemes, conducting joint hydrographic surveys to produce better
and more accurate charts, establishing procedures for reporting the presence of vessels in navigating the straits,
establishing “revolving fund” to combat marine pollution from ships, and others. There have also been bilateral
cooperation between the three coastal countries to coordinate their patrols in the straits in combating armed
robberies. Yet, not much cooperation between the four countries with regard to the protection of the marine
environment. Neither other user states have shown much interest in cooperating and assisting the coastal countries
in promoting safety of navigation as well as in protecting the marine environment in accordance with Article 43 of
UNCLOS. Much less, and in fact practically non existent, cooperation has been shown by the user states, including
Japan, to promote safety of navigation as well as the protection of the marine environment from pollution from ships
in the other parts of Indonesian archipelagic waters, despite the fact that the user states are navigating those
waters extensively.

Note:

Prof. Dr. Hasjim Djalal, former Ambassador to Canada, Germany, and for the Law of the Sea and Maritime Affairs,
is now a member of Indonesian Maritime Council, Senior Advisor to the Minister for Maritime Affairs and
Fisheries and to the Naval Chief of Staff. He teaches International Law and Relations at Pajajaran University,
Bandung. The opinions expressed in this paper are personal and may or may not reflect the opinions of the
Indonesian Government.
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Session 3-Discussions

Session 3: Legal and Policy Frameworks for Building and

Implementing the International Order of the Seas

Obtaining International Agreement on the Problems of the Oceans

3-1.

3-3.

92

Strife over the demarcation and possession of territorial waters in the oceans is a recurring theme among the
nations of East Asia. With nationalism on the rise, disputes about jurisdiction grow ever more difficult to
resolve. Worse, the region’ s powers appear to be vying to upgrade their naval capabilities, aiming to assert
sovereignty over broader areas and to establish supremacy over ocean resources. Experts on the geopolitics
of this region agree that, if war were to break out in East Asia, it would more likely than not be touched off in
a dispute at sea. A declaration on the Code of Activities in the South China Sea would be welcome, but as
always the devil is in the implementation. As a confidence-building measure, a much-needed agreement
could be reached on measures to prevent incidents at sea, but it is questionable whether China will take the
initiative.

For the past decade, China has asserted its sovereignty over the Spratly Islands. Recent years, however, have
seen a marked shift in Chinese policy. At first, China insisted that the Spratlys belonged to China and no
room for negotiation existed. In 1990, however, China signaled a sea change in its position, clearly indicating
that it was willing to come to the negotiating table. In 1995, China stated that it was prepared to resolve the
dispute over the territory in accordance with international law. This, too, was a dramatic reversal. The third
dramatic policy shift came when China dropped its insistence on bilateral discussions only (the country had
hitherto spurned any suggestion of multilateral negotiations). So it was that discussions began in 1999 under
the aegis of “ASEAN + China.” Moreover, whereas China had previously insisted that any statement on
action in the South China Sea would be tantamount to an infringement of Chinese sovereignty, in 2000 China
took the initiative to begin cooperating with ASEAN with a view toward signing an agreement on action.
These momentous changes in China’s foreign policy amply demonstrate its shift to a more conciliatory
stance. Clearly, China wants to build confidence with the countries involved, including the United States.

In workshops on the South China Sea for the past 12 years, originally, China was unsure whether to
participate in the forum at all, but has emerged as a steadfast supporter of the process. In short, China’s
standpoint has changed. Although China had been opposed to a newly expanded military presence, some
progress has been made in the confidence-building measure. This is a welcome development. However,
doubts remain about the country’s stance toward joint development. China prefers to emphasize bilateral
talks, but a bilateral approach to disputes over areas of sea disputed by multiple countries is in our view
unworkable.

So in what form does China intend to pursue confidence-building measures (CBMs)? Unquestionably China
has many areas of concern in common with her neighbors. On cross-border crimes, for example, concerted
dialog is needed with all of the countries of the Asia-Pacific region, including the United States. For all of the
problems the region’s oceans face, measures to build confidence are urgently needed. Regional players need
to talk about how to respond to threats such as smuggling and piracy. A few years ago, open discussion of
many of these topics would have been considered too delicate. Today we believe that understanding is much
improved and a firm foundation for cooperation exists.

China is currently considering joint development under a multilateral framework. We believe that NGOs can
play a fruitful role in building confidence in this area. NGOs and academic conferences are valuable because
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3-6.

EEZs

3-7.

3-8.

3-9.

3-10.

3-12.
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participants who are government officials participate in their own individual capacities, providing a more
solid basis for consensus. Conditions are not yet ripe for official dialog, so further preparation is needed. The
key missing element is US ratification of UNCLOS. Without wholehearted American participation, it may be
impossible to decide anything.

In the “Track One” process, CBMs between navies is well under way, but here China seems to lag the other
players and to lack enthusiasm.

Military activities in EEZs have arisen in discussion, but it is understood that these zones were conceived as
an economic, not military, element. Obviously naval maneuvers that may change the topography of the ocean
floor are out of the question, so we fail to understand why related countries want to prohibit reconnaissance
activities. Certainly there are many situations where scouting activities have to be restricted, but in the EEZs,
whose purpose is economic in nature, this stance makes little sense. Similarly, we fail to see why freedom of
passage in archipelagic waters for naval vessels should be a problem.

Although UNCLOS is vague in many ways, it clearly states that the interests of coastal states must be
safeguarded. Therefore military activities require the agreement of coastal states. If foreign navies are
allowed to encroach too close to coastal regions, coastal states may feel threatened. Accordingly, such
countries must notify coastal states of any such exercises in advance.

UNCLOS is especially vague on the subject of navigation in EEZs. The handling of residual rights in EEZs
will need to be considered carefully in the future.

On the unidentified ship that sank in China' EEZ, China’s official view is that Japan violated its sovereignty.
Yet the country also explains that it gave permission for Japan to raise the vessel, so how Japan supposedly
violated China’s sovereignty is not clear.

On the delimitation of the continental shelf in the East China Sea, China and Japan stand on opposing sides.
The unidentified ship was discovered by the Japan Coast Guard, which attempted to seize the vessel. The
vessel took flight, however, and crossed into the Chinese EEZ. The Japanese vessel pursued. The problem in
China’s view is that Japan failed to notify the Chinese of the presence of a vessel with advanced weapons.
The Chinese assert that prior notification was required. When the unidentified ship sank, talks between China
and Japan followed in which China agreed to permit the Japanese to recover and raise the vessel. This is a
good example of a successful problem-solving outcome as the result of negotiation and consultation.

Nonetheless the fact remains that an armed Japanese patrol ship entered the Chinese EEZ without
notifying the Chinese authorities. China’s position is that this action constituted a violation of China’s
sovereignty, and Japan’s Ministry of Foreign Affairs seems indeed to have accepted this view, though the
dispute was resolved through consultation.

This affair illustrates a broad and fundamental disagreement between China and Japan with regard to the
concept of the EEZ. In the case of the unidentified ship, if Japan’s pursuit is seen as legitimate, then naturally
this implies that the pursuing vessel has the right of hot pursuit provided the pursued vessel does not enter
another country’s territorial seas. As described above, however, China’s interpretation of UNCLOS does not
permit a battleship or other armed vessel to enter the EEZ of another country. On this interpretation, armed
vessels of other countries may not enter another’s EEZ even in pursuit.

China’s view is not widely shared by the international community. Considerable debate among countries
exists even on the question of whether the entry of armed vessels requires prior notification in the case of
territorial seas. Major naval powers such as the United States and Russia assert that the right of innocent
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passage applies even to warships in territorial seas. Many coastal states, however, take the view that the
passage of warships requires prior notification. This is certainly understandable in the case of territorial
waters, but security is not the purpose for establishing EEZs. If, in the case of the unidentified ship, Japan
had interpreted UNCLOS to recognize the exercise of jurisdiction over EEZs as a framework for supporting
the security of the coastal state, under the Fisheries Law the Japanese authorities would never have had to
pursue the vessel in the first place. Japan views its authority over the EEZ as a coastal state as strongly
constrained. In all other problems Japan essentially views EEZs as identical to the high seas, and it is likely
that many other countries take the same position.

Archipelagic Waters and Internal Waters
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Specific regimes exist to cover passage through archipelagic waters. One is the right of innocent passage. The
other is called archipelagic sea-lane passages (ASLP). Innocent passage is provided in the case of
archipelagic waters and includes warships. Submarines, however, must fly their national flags as they pass
through. Aircraft carriers may not launch airplanes from their decks in archipelagic waters, because the right
of innocent passage does not provide over-flying rights in the territory. UNCLOS advocates the designation
of archipelagic waters, which Indonesia has done. In ASLP, submarines can pass through submerged and
aircraft can fly over. When archipelagic waters are established, the waters must have sufficient depth for safe
passage and be at least 12 nautical miles from the coastal state’s coast. When warships pass through
archipelagic waters, they are asked to use the ASLP.

The Philippines asserts a radically different claim. According to the Philippines, all waters within a line
called the archipelagic baseline are considered the country’s internal waters. The Philippines does not
recognize ASLP at all. Obviously, this divergence of opinion can be a source of considerable confusion, for
which a solution must be found in the times ahead.

The Philippines' case is more complex than Indonesia’s. The Philippines consider its internal waters as all
waters within a line called the archipelagic baseline. This definition exists in the Philippine constitution,
which takes precedence over UNCLOS in Philippine law. Any change would require an amendment to the
constitution, which is inordinately difficult. Yet the Philippines is a signatory to UNCLOS and has
recognized ASLP in its waters-the same waters that its constitution defines as internal waters. The right of
innocent passage is provided in these seas, but only upon the agreement of the authorities. In other words,
international passage is recognized as innocent passage only upon the agreement of the Philippine
government. This stance is diametrically opposed to UNCLOS, which clearly states that signatory states have
no right to object to innocent passage.

In Indonesia, reference to internal waters is made in the form of decrees, whereas in the Philippines the
internal waters are stipulated in the constitution. This sharp contrast makes a consistent approach extremely
difficult to cast. How should ASLP be applied in both cases? Fortunately, both countries are in the vanguard
in contributing to regulations on ASLP and rules for archipelagic nations, and we are optimistic that a
satisfactory resolution can be found.

Indonesia’s three north-south passages are provided with conditions attached. The International
Hydrographic Organization (IHO) has asked for an exhaustive survey and full disclosure of information on
these passages, to prevent passage through shallow or otherwise dangerous waters. At present, no such
survey has even been conducted for the east-west shipping lane.

Differences in interpretation of these shipping lanes exist even within the Indonesian government. In
some quarters it is felt that military craft should not be permitted passage, while others take the more liberal
stance that, as long as the shipping lanes are not clearly mapped out, vessels should be permitted passage
wherever they choose. Whichever approach is adopted, IMO takes the position that, since careful surveying
and research is required whenever a shipping lane is designated, the first order of business is to carry out a
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detailed survey.

As for the passage of ships carrying nuclear weapons, the passage of such ships through archipelagic waters
is permitted. Specific rules cover these cases. For safety reasons, foreign tankers, nuclear-powered vessels,
ships carrying radioactive substances or other hazardous cargo, foreign fishing vessels and foreign warships
must accept Indonesian supervision of using the appointed archipelagic sea lanes when passing through the
country’s archipelagic waters.
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The Pivot of the Environment and Peace in the Ocean

Kazumine Akimoto

Prologue: An Unsustainable Civilization

About 5,000 years ago, a millennium after the emergence of civilization in Mesopotamia, legend has it that
Gilgamesh, king of the city-state of Uruk on the lower Euphrates River, traveled to a distant land now known as
Lebanon, where he defeated the forest god Humbaba to capture the prized Lebanese cedar. This feat is recorded in
the Epic of Gilgamesh, the earliest story recorded in cuneiform writing. Before that time, during the previous 1,000
years of Mesopotamian civilization, the forests of the Tigris and Euphrates valleys had been completely denuded.'
Gilgamesh had embarked on his legendary plunder of Lebanon to acquire the timber needed to support the
prosperity of Mesopotamia. This same magnificent tree played a role in Egyptian civilization as well. When the
forests of the Nile valley began to disappear, the ancient Egyptians began to covet Lebanese cedar. The Boat of
Cheops discovered in the Pyramid of Khufu was made of this same wood. The same evidence of deforestation has
also been found in the Yellow River of China. The rise and fall of ancient civilizations was consistently
accompanied by the progressive devastation of surrounding forests.

The first seafaring people to appear in history were the ancient Phoenicians, who used Lebanese cedar to make
their ships. The Phoenicians began plying the Mediterranean in their cedar ships about the time of the events of the
Epic of Gilgamesh; by about 1200 BC, these early mariners had passed through the Straits of Gibraltar, and even (it
is believed) rounded the west coast of Africa and the Cape of Good Hope to reach the Arabian Sea.

The stately cedar forests that once carpeted Lebanon were so recklessly overcut that today they survive only as
a sad remnant deep in the remote mountains of that country. When the forests were laid waste, soil erosion began,
causing the ruination of once-fertile agricultural land. With the loss of forests in the mountains, nutrients from the
land ceased to find their way to the sea, causing life to disappear there as well.

Gradually the center of civilization shifted westward, from Mesopotamia to the eastern Mediterranean.
Already, however, the mountains and seas of these regions had withered under the influence of Mesopotamia and
Egypt.? This is why the ancient Greeks had to vie for supremacy on the seas; no longer able to feed themselves, they
were obliged to import their food supplies. The first sea battle ever recorded, the Battle of Salamis (480 BC), was
fought between Persia, a continental Asian power, and Athens, which was motivated by a need to secure the sea
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lanes of the eastern Mediterranean.

The first hominids began breaking away from the rest of the primate family in Africa about 4.4 million years
ago. Humanity evolved as it traveled, eventually taking to the seas in its search for prosperity and stability. Tribes
that moved about on the sea were able to develop economically through trade, creating prosperous seafaring nations.
Unfortunately this same process led to war and the disintegration of the environment. Time and again, the rise and
fall of civilizations throughout history reveals that the ruination of peace and the environment drove a process of
unsustainable development.

1. What is Happening in Our Oceans

Ice floes and silent seas

A change is underway among the penguin populations of Antarctica. The population of Adelie penguins, which
thrive on ice, is dwindling, while the chinstrap penguin, which is at home in the sea, is increasing in number,
according to recent surveys® — a further sign that the southern ice cap is receding.

The earth’s seas came into existence 4.5 billion years ago. The churning of the seas over 500 million years
eventually brought life to the erstwhile barren shores. The ozone layer that protects us today was formed by the
photosynthesis of the earliest bacteria, creating a suitable environment for life on earth to flourish as never before.
In the seas, phytoplankton absorbed carbon dioxide through photosynthesis and provided sustenance for
zooplankton. In turn, small fish emerged to consume the zooplankton and were themselves food for larger fish. It is
now believed that phytoplankton absorb as much carbon dioxide as all of the flora on land, stabilizing the earth’s
climate and preserving the balance of life in the seas. In recent years, however, a shift has been observed in the
oceans’ plankton population, with enormous implications for the climate and the marine food chain.* For example,
unusual blooms of coccolithophorids, which release carbon dioxide, have been indicated. Red tides and unusual
blooms of algae are thought to be caused by the warming of the oceans, as well as an increase in nutritive-salt
loading in coastal areas caused by runoff of agricultural fertilizers. Much about plankton remains poorly understood,
and some researchers are of the opinion that more systematic research is need.” Such systematic study is vital, as
plankton are a cornerstone of the environmental mechanisms of the oceans.

If we calculate the progress of global warming according to their relationship with greenhouse gases, the
concentration of carbon dioxide in the atmosphere, which is currently about 350ppm, could rise to 700ppm by 2100.
This could raise the temperature of the earth’s atmosphere anywhere between 1  and 4.5 .° To put this in
perspective, over the past 100 years the atmosphere has risen in temperature between 0.3 and 0.6 , which has
already been sufficient to raise the surface of the sea some 10-20cm. If global warming continues along current
trends (that is, if carbon dioxide concentrations reach 700ppm a century from now), it is said that the polar ice caps
will shrink so much that the seas will rise 50cm.” A still more serious state of affairs, according to some observers,
is the release of methane hydrate into the atmosphere. As the name suggests, methane hydrate is formed by the
binding of methane to water molecules. Some 10 trillion metric tons of this substance is estimated to lie on the
ocean floor, 500m and more below the surface. About 8,000 years ago, an eruption of 350 billion metric tons of
methane hydrate occurred off the coast of Norway. This event corresponds to a period of global warming. If a large
quantity of methane hydrate is similarly released into the atmosphere, global warming can be expected to accelerate
alarmingly.

The Republic of the Maldives, an island nation in the Indian Ocean, has achieved splendid growth over the past
decade. The number of public schools has leaped from a single facility to 50, while average life expectancy has
risen 50%. Yet it is faced with an urgent and most extraordinary problem: Its national territory may soon completely
disappear. The Maldives consists of a necklace of some 1200 tiny islands with an average elevation of just 1.5m. If
the sea level continues to rise on present trends, the entire archipelago will sink out of sight. For the Maldives,
stabilizing the global environment is a matter of national security. The global issue of environmental degradation,
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which transcends national boundaries, has become a similarly international threat to security. Several nations of the
South Pacific are also faced with this problem. For example, Tuvalu, which has the same average elevation of 1.5m
that the Maldives does, is trying to arrange the transfer of the country’s entire population of 11,000 souls to
Australia and New Zealand.® The people of Tuvalu have become a nation of environmental refugees.

A deep ocean current originating in the waters off Greenland in the North Atlantic, 3000m below the surface,
has been traversing the oceans for about two thousand years. This current maintains a constant temperature of
150C. Recently, however, runoff from the melting Arctic ice cap has reduced the salinity of the water, reducing the
deep current’s ability to sink. Recent measurements show that it has risen as high as 1000m below the surface.’ This
is an ominous development, as it is impossible to predict what climate changes the shift may foster.

Roughly 71% of the earth’s surface is covered by waters, which means, simply put, that the earth’s
environment is 71% controlled by the oceans. Rather than call this planet “the Earth,” named for its terra firma, it
would be fairer to call it “the Blue Planet.” A synergism between rising ocean temperatures and rising atmospheric
temperatures is accelerating both, causing an outward flow of polar ice that forces an enormous impact on marine
biosystems. Air pollution is a central factor in both ocean warming and atmospheric warming, conspiring with
overfishing to deplete the precious resources of the seas. Fish stocks are declining in all of the world’s major fishing
grounds today because of these twin factors, as will be discussed in greater detail later. According to the 2002
Resource Evaluation announced by Japan’s Fisheries Agency, stocks of sardine and mackerel are rapidly dwindling
in the nation’s adjoining waters. The decline is especially stark in the Sea of Japan, where catches have shrunk from
a peak of 600,000t in 1989 to 1400t in 2001. The total remaining stocks of these fish is now estimated at no more
than 2300t. Catches in the Pacific Ocean are similarly less than 1% of their levels in bumper years. Essentially these
stocks are already exhausted, devastated by overfishing and environmental changes such as global warming."

If the destruction of the environment and the fishing stocks continues unabated, the “silent spring”"' in which
the birds no longer sing will be preceded by the “silent seas.” The stabilization of the marine environment and
protection of the seas’ resources the most pressing issues for the security of the human race.

The chaotic oceans

In 1890, Alfred Thayer Mahan wrote a treatise called “The Influence of Sea Power upon History”."? In this book
Mahan argued that the prosperity of nations is built upon their power as seafarers. By “sea power,” Mahan meant all
of the powers by which nations were able to use the sea, including marine architecture, navigational ability and
disposition toward the sea; in short, all of the strengths by which a nation could use the sea lanes that linked
production centers to markets. Mahan emphasized the necessity of shipping capability in “sea control,”" the control
of the seas that lay at the heart of sea power.

In 1498, Vasco da Gama rounded the Cape of Good Hope to discover a trade route to India, ushering in an era
of Portuguese advance into India and South China in search of Eastern products for trade. Earlier 1493, Pope
Alexander VI had issued a papal bull to mediate between Spain and Portugal, which had begun to compete for
newly discovered territory. This papal bull became the basis of the Treaty of Tordesillas of 1494, which ceded the
territory in the Americas east of 46°37' to Portugal and all territory west of that meridian to Spain. While Spain
searched for a route westward from the Americas toward Asia, Portugal achieved that goal when Vasco da Gama
rounded the Cape of Good Hope. It was not until 1521 that Magellan reached the “Spice Islands,” now known as the
Moluccas, for Spain. When the meridian of the Treaty of Tordesillas was extended to the eastern hemisphere, it was
found to cross Indonesia. Thus began a confrontation between two great sea powers, Spain and Portugal, for
concessions in the East.

Scattered around Southeast Asia lay a number of countries that existed as a series of microcosms." In
Ayutthaya, Palembang and Aceh, for example, concentric spheres of influence extended outward from a king at the
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center and came to an end when the king’s power was exhausted. Within the circle of powerful people, a center of
gravity existed, but the world outside of it was in constant confusion.” Into the resulting power vacuum on the high
seas sailed Portugal and Spain. Holland later rose rapidly to become a sea power in its own right, establishing the
East India Company that soon captured a monopoly on the spice trade. After Holland, England marshaled its
formidable naval strength to establish sea control in the Indian Ocean and open up sea lanes throughout Asia. This
was the historical process from which Mahan derived his theory of sea power. This principle is the basis of the
maritime strategy of traditional seafaring nations and the root of the problem of peace on the oceans.'

In the 20th century the United States took over from Great Britain the mantle of sea power, in the course of
World War II and the subsequent Cold War. During this period, the oceans were pervaded by the sea power of great
seafaring nations and the naval might of the superpowers.

With the conclusion of the Cold War, navies that had been active in seas around the world and had potential for
acquiring sea power began refocusing on their own coastal waters, creating a power vacuum on the high seas.
Whereas the traditional seafaring nations had carved out regions of exclusive control in the oceans, now a number of
nations and groups participated side-by-side in marine shipping and fishing, giving rise to an increasingly borderless
ocean environment. As a result, new dangers and threats arose that fit neither a great-war nor a Cold-War paradigm.
Moreover, the signing of the United Nations Convention on the Law of the Sea changed the legal framework on
which the sea was to be used, bringing to the surface the antagonisms between coastal nations and traditional
seafaring nations and between those who favored free maritime access and those who favored managed oceans. In
tandem with rising demand for the food and energy resources of the sea, an entirely new factor of uncertainty arose
with respect to security in sea lanes and fishing activities. Once again the seas were plunged into confusion."

The following can be listed as dangers or threats that menace the stable use of maritime resources or threaten to
destabilize the safety and security environment of the oceans.
Movements for the union or separation of countries and territorial disputes
Internal strife in countries suffering from religious or ethnic conflicts
Terrorist or seditious activities that cross national boundaries
Piracy and other acts of crime at sea
Conlflicts between countries regarding rights to extract maritime resources and the drawing of boundaries of
national jurisdiction at sea
Differences of opinion between countries regarding freedom of access to maritime resources versus the need for
management of the oceans

Disputes between nations regarding movements for national unification or independence can escalate into
military conflicts. Examples of scenarios that may threaten access to maritime resources are the standoff between
China and Taiwan, the tensions on the Korean peninsula, strife between India and Pakistan and the status of the
Spratly Islands. Internal disputes in countries harboring religious or ethnic differences, such as Indonesia and the
Philippines, could result in an escalation to internal military conflict or the blockading of hub ports. But the threat
that demands the most attention is the possibility of terrorism at sea. Although no hijacking incidents have occurred
since the hijacking of the Achille Lauro by Palestinian gunmen in 1985, other types of terrorist attack have come to
the fore since, such as a terrorist blast aboard the USS Cole in 2000 and attacks on patrol vessels by the Tamil
Tigers. If a container vessel or oil tanker were to be hijacked, a hub port were occupied or destroyed or an LNG
tanker used to attack a hub port, the political and economic fallout on a worldwide scale would be devastating.
Piracy and other crimes at sea are also believed to be linked to terrorism in some cases. Finally, disputes between
countries regarding access to marine resources hold the potential for escalation to military confrontation, as
numerous countries advance into the oceans in search for energy and other resources.

The seas have long been regulated according to a simple legal convention distinguishing between territorial
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seas and high seas. Seafaring nations have prospered from the broad expanse of the high seas. The proclamation of
the United Nations Convention on the Law of the Sea established the existence of exclusive economic zones (EEZs)
and continental shelves for coastal nations, over which these nations can project their sovereign rights and
jurisdiction, along with the concept of ocean management. The EEZs established by the Convention entrust coastal
nations with sovereign rights and jurisdiction over environmental preservation, in order to foster sustainable
development. However, many developing coastal nations assert their right to control shipping in these waters, which
are currently freely open to international shipping. Such differences in viewpoint between coastal and seafaring
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nations, which extend to disputes such as “freedom of the seas” versus “management of the oceans,” “peaceful use
of the oceans” versus “naval activities,” hold strong potential to create major problems for maritime security. If the
coastal nations’ demands grow so excessive as to amount to an attempt to enclose the seas, the ocean could
conceivably be blocked off into a series of EEZs, seriously impeding the development of international society and
the international economy.'® Terrorism has some of the aspects of a struggle between the “haves” and the “have-

nots,” and the dispute between “free maritime access” and “ocean management” is much the same."

Many of the threats faced on our oceans today cannot be held at bay by the containment strategies followed
during the Cold War. Except in the case of conflicts between countries, today’s conflicts are asymmetric, and there
is little incentive for self-restraint brought by the threat of escalation and the possibility of mutually assured
destruction (MAD). It is time to focus on measures that are specifically effective against the problem at hand, which
is conflict over the use of the sea. While the authorities labor to eliminate these threats, it is also important to take
measures to ensure a secure environment on the seas. These include the fight against poverty and measures for
equitable distribution of resources, as well as efforts to preserve the environment. Defense authorities need to
change their awareness to accept the broader nature of the problem.

Protecting the seas

The creation of a sustainable civilization founded on sustainable development is the key to protecting the marine
environment that controls the earth’s ecosystems and supporting the peace on the oceans on which human prosperity
depends. A new seafaring age demands the recognition of a new concept of security: that the marine environment
and security at sea depend on the protection of our precious oceans. All of the nations and groups that use the
oceans must recognize that environmental preservation and support of maritime peace exist in a reciprocal
relationship that cannot be separated.

2. From the Trilemma of the Oceans to the Cycle of Degradation

The civil war in Rwanda 1994-1995 shocked the world with the savage atrocities the tribal groups of this miserable
country inflicted on one another. As the horrific conflict widened, it ultimately drew in neighboring Zaire (now
Congo) and Tanzania, ending with the deaths of 500,000 to a million victims and the flight of over a million
refugees. It is hard to remember today that this picturesque country, famed as the habitat of the mountain gorilla,
was once called the Switzerland of Africa. In happier times, the Tutsi tended their herds in the pastoral lands of the
east, while the Hutu farmed the fertile central areas. A tall mountain range in the west formed the border with
Congo. Until the 1950s, the population of some two million enjoyed a stable political milieu centered on rule by
village elders. Relations between the Tutsi and Hutu were cordial, and marriage between the tribes was not
uncommon. In the 1960s, however, the population began to explode. By the 1980s Rwanda’s population had reached
6 million; by the 1990s, 8 million. Some observers argue that this surge was linked to the arrival of development aid
from the developed world. Faced with demands from the donor countries that it modernize its political system,
Rwanda scrapped the system of governance by village elders and introduced a democratic political structure. In
order to profit from this system, both tribes found it necessary to increase their numbers. With the new-found
prosperity from development aid, population growth accelerated, reducing the amount of arable land per person by
one-third. Tribes began to migrate in search of farmland and food. Resources were ravaged, and pastoral and even
mountain land was converted to agricultural use, which only accelerated the depletion of food stocks. When a Hutu
was elected president, a band of Tutsis formed the Patriotic Front, from which point the confrontation grew much
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more serious. The national radio network, Hilltop Broadcast, began broadcasting the message, “Kill the Tutsis! Kill
the Tutsis!” Hutus began to massacre the Tutsis, the Tutsis counterattacked, and a horrible civil war was underway.
The painful lesson of Rwanda is a textbook illustration of how inappropriate development can lead to environmental
destruction, and ultimately to the breakdown of peace.

An example of the same process in the opposite direction is found in Sudan. During its former days as a British
colony, the north was an Islamic society, the south Christian, and no interaction between the two was permitted.
Civil war broke out between north and south as soon as Sudan became independent in 1956. The environmental ruin
caused by the civil war led to a crisis in the food supply, causing starvation among children and a massive outflow
of refugees. Thanks to international food support and peacekeeping efforts, this thirty-year civil war came to a
temporary halt. In the 1980s, however, the discovery of oil reserves reignited the confrontation as the lure of
resources to plunder encouraged armed conflict. Military expenditures ballooned to three times their size during the
brief hiatus in the civil war. In 1994, the fourth-worst heat wave on record unleashed a pitiless drought. Sudan and
the donor countries supporting it were plunged into despair. In Sudan, then, a political vacuum led to war, which
caused environmental devastation, leading to food shortages and thus a breakdown in development. Abnormal
weather patterns were the final blow for this unfortunate country.

If we accept that large-scale use of fossil fuels has raised the concentration of carbon dioxide in the
atmosphere, causing an increase in greenhouse gases that has unleashed a series of heat waves around the world, the
abnormal weather that ravaged Sudan is by no means confined there. It is a problem that crosses national borders,
with the potential to damage the environment and peace everywhere.

If too much priority is placed on development, the environment deteriorates; if we focus too strongly on the
environment, however, development may stagnate, creating poverty that threatens peace. Yet if we try to secure
peace by placing undue emphasis on military solutions, the danger exists that environmental issues will be ignored,
once again retarding growth. This is the “trilemma” of development, environment and peace.” If we neglect this
trilemma, inappropriate development will degrade the environment; the despoiled environment will threaten peace;
and the loss of peace and security will impede development. This downward spiral is a vicious circle known as the
“degradation cycle.”

In both human and economic terms, the toll taken by this cycle is monumental. According to an analysis by the
United Nations Environmental Programme (UNEP) in 2001, the economic loss from damage to agriculture, loss of
energy, damage to the ecosystem, water pollution and creation of environmental refugees will total US$304.2 billion
by 2050 (see Table 1). Assuming that these losses aggravate the unequal distribution of wealth, the perceived
injustice between rich and poor could foster an increase in terrorism. Considerable precedent exists for this: Sudan
was formerly a principal base for the terrorist activities of Osama bin Laden. After the bombing of the American
embassies in Kenya and Tanzania, the United States regarded a pharmaceutical factory in Sudan to be a chemical
munitions plant and destroyed it with a cruise missile. It has also been reported in the media that Al-Qaida had
transferred funds from Pakistan to Sudan.”

This degradation cycle now threatens to play itself out on a colossal scale in the world’s oceans. The

Table 1 Forecast of economic losses from global warming (as of 2050)

Deaths and forced migration US$86.3 billion Damage to the ecosystem US$40.5 billion
Loss of coastal areas US$46.7 billion Loss of energy US$23.1 billion
Water pollution, etc. US$46.7 billion Air pollution US$15.4 billion
Damage to agriculture and forestry US$42.5 billion Abnormal weather patterns US$3.0 billion
Total US$304.2 billion

(Source: UNEP Our Planet (2001))
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destruction of coral reefs from the reckless development of coastal areas is taking a grievous impact on coastal
fisheries, while overfishing is depleting fish stocks and damaging marine ecosystems. As these examples attest, the
threat is both real and imminent.

The coral reefs began to be threatened with annihilation in the 1990s. By the end of 2000, 27% of the earth’s
coral reefs are believed to have been destroyed, by a combination of the warming of the oceans and water pollution
from the development of coastal areas.”? With the loss of these reefs came a staggering impact on biodiversity and
the coastal fisheries. In Asia alone, a billion people depend on coastal fisheries for food. Like terrorism, the effects
of environmental destruction show no respect for international borders.

The fishing industry can be divided into two types: the capture of fish at sea, or “trawling,” and cultivation of
fish in captivation, or “fish farming.” In trawling, 50% of the industry catches the sustainable maximum, while a
further 15% exceeds the sustainable limit, while a further 7% is already in a state of advanced depletion.” Fishing is
an extremely important food source for humans, comprising 20% of our total consumption of animal protein.
Demand for fish as a foodstuff is growing around the world. Currently standing at 92.5 million metric tons per year,
this demand is forecast to grow to 120 million metric tons by 2010. Total catch, however, is moving in the opposite
direction: Total catch from both trawling and fish farming in 1998 was 127 million—only 70% of the catch in 1980.
A breakdown of these figures shows that 72%, or 91,440,00t, comes from trawling. Trawling expanded rapidly in
the 1950s but ceased growing in the 1990s when it reached its sustainable limit of 100 million metric tons. Since
1997, the catch has shrunk considerably. In other words, all of the growth in fisheries has come from fish farming,
while trawling has declined in inverse proportion to its buoyant demand. Water pollution and overfishing of the most
valuable species, as well as discarding of bycatch and the attendant damage to the ecosystem, are all seen as factors
in this decline.* Most migratory fish spawn in coastal waters, so the effect of water pollution in coastal areas is
especially acute. As illustrated by the example of mackerel and sardine in the Sea of Japan discussed earlier, some
species are already threatened with depletion.

Table 2 Status of key trawling grounds in the world’s major fishing areas

Maximum possible Year in which Average catch Status
trawling catch limit was reached

Northeast Atlantic 12 million metric ton 1983 10 million metric ton Excessive catch
Northwest Atlantic 4 million metric ton 1971 3 million metric ton Excessive catch
l]\s/llzgi(tesr;inean and 2 million metric ton ? 2 million metric ton Maximum catch
Northeast Pacific 4 million metric tons 1990 3 million metric ton Excessive catch
Northwest Pacific 26 million metric ton 1998 24 million metric ton Recovering
Southwest Pacific 1 million metric ton 1991 1 million metric ton Excessive catch

(Source: FAO (2000))

This decline in fish stocks renders the trilemma of development, environment and security in the world’s
oceans more serious than ever.

According to the United Nations Convention on the Law of the Sea, 49% of the world’s oceans are under the
jurisdiction of coastal nations. A more accurate term for “deep-sea fishing” would be “fishing in other countries’
EEZs.” If the threat that coastal nations may enclose these seas for their own use ever comes to pass, tension will
instantly increase in the maritime security environment. The oceans will then be free for all to plunder—the
“freedom of the seas” will be nothing more than the “freedom to seize.”

Development and the environment are easy to understand as a related set of problems, but peace and the
environment must also be understood to stand in antithesis to each other in some cases. A new security framework is
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needed to conquer the trilemma of development, environment and security.

3. A Paradigm Shift in the Seafaring World

History provides numerous examples of maritime worlds whose character was informed by the superior sea powers
that created them. Today the developed maritime world is being swallowed up by a new sea power, amid a paradigm
shift that is transforming the maritime world as we know it. The process much resembles the rise and fall of human
society itself. In this section, we recollect in terms of “sea powers” some of the marine societies that have risen to
prominence and then disappeared in the course of history. We believe that these lessons are directly relevant to the
issues facing seafaring nations and international society today.”

A closed seafaring world

The first manifestation of a seafaring world occurred in the Mediterranean Sea. In 480 BC the Battle of Salamis
pitted a continental power, Persia, against a seafaring city-state, Athens. Victorious over the Persians in this decisive
battle, the Athenians at a stroke took control of the eastern Mediterranean, only to be subjugated by Macedonia a
century later. In 265 BC the First Punic War began. Over the course of the three Punic Wars, Rome destroyed
Carthage, capturing control over the western Mediterranean as its prize. The naval Battle of Salamis marked the first
geopolitical conflict between a land-based and a seafaring power, while the Punic Wars were the first to establish
hegemonic power over the seas. With the end of the Punic Wars, the Mediterranean became a Roman lake, but the
Romans scarcely ventured beyond it, instead turning the Mediterranean into an enclosed sea.

In sum, the history of the Mediterranean progressed from a war between a continental power and a seafaring
power, which established a true sea power, to a hegemonic conflict between two seafaring forces, which gave rise to
a maritime world ruled by sea control; this sea control created an enclosed sea. For the purposes of this discussion,
we will call this latter result an “enclosed maritime world.”

A transnational maritime world
During the many centuries in which the Mediterranean was an enclosed maritime world, a highly cosmopolitan
“transnational maritime world” took shape in the oceans of Asia, from the Arabian Sea to the coastal seas of China.

In 1957 an 11.07m wooden rudder was found in the remains of a Ming-dynasty shipyard in Nanjing. The
rudder is thought to have belonged to the “treasure ship” or flagship of the great Muslim Chinese navigator Zheng
He, who led a great fleet of enormous vessels in the famed Nan Hai expeditions by order of the emperor Yong Le.
Zheng He led seven of these expeditions, traveling as far as the east coast of Africa. Regardless of whether the
rudder actually belongs to Zheng He’s treasure ship, it is fascinating to observe the advanced shipbuilding
technology the Ming Chinese possessed, which enabled them to build such huge vessels and embark on such heroic
voyages many years before the dawn of the European Age of Navigation. Throughout the vast Eurasian continent,
from the China Sea through the Indian Ocean to Arabia, the ancient empires of Indian and China prospered through
the creation of a borderless maritime trade zone, built by sea powers whose keynote was the natural law of freedom
on the seas. This maritime world was transformed when Vasco da Gama discovered a route to the Indian Ocean.

A maritime world governed by the freedom of the seas

Returning to the Mediterranean, the long winter of the Middle Ages came to an end with the spring of the
Renaissance. As the Ottoman Turkish Empire grew in prosperity, it was able to force open a trade route between the
Mediterranean and the Orient, releasing Europe from the constraints of its closed maritime world and enabling it to
venture into the outer oceans. Spain and Portugal opened the Age of Navigation, spurring rapid advances in
navigation, shiphandling and shipbuilding. While this was occurring, the Ottoman Turkish Empire began to press its
advance into the Mediterranean. At this time the Roman navy had shrunk to a shadow of its former self.

The Turkish army conquered Constantinople, the seat of the Eastern Roman Empire, then moved on to capture
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Cyprus. To stem the tide of Turkish invasion of the Mediterranean, Venice, the Papal States and Spain seconded
naval units to form the Holy League. At this time only Venice possessed a reserve fleet, and the Papal States and
Spain dithered in cobbling their fleet together and assigning a commander, losing a great deal of time in setting sail.
Finally in 1571, the Holy League joined battle with the Turkish fleet in the waters off Lepanto on the Peloponnesus.
The Battle of Lepanto resulted in the loss of 230 Turkish ships and 208 ships, mainly galley vessels, for the Holy
League. The battle spelled victory for the Holy League and the destruction of the Turkish fleet.

After the Battle of Lepanto, the European powers broke out of their formerly enclosed sea, the Mediterranean,
advancing into the Atlantic (routes through the Atlantic to the Indian Ocean had already been opened). At this time
the “freedom of navigation” was tightly tied to exclusive possession of naval power. Those seafaring nations with
sufficient “sea power” to exert the necessary “sea control” were able to secure lanes of commerce over broad swaths
of ocean. Although the custom of “freedom of the seas” would take considerable time to emerge, the seeds of a
maritime world characterized by freedom of the seas were now planted. Eventually a maritime world with freedom
of the seas would be subsumed in a transnational maritime world.

The maritime world brought about by the balance of power

Both of the world wars of the previous century can be viewed to a large extent as struggles for sea lines of
communication (SLOC). In the Pacific, Atlantic and Indian Oceans, each side waged campaigns to capture sea
control. After World War II, the United States and Soviet Union played out their strategic confrontation on the
world’s oceans. Although the freedom of the seas was in principle the cornerstone of the use of marine resources, in
practice the structure of military confrontation defined the rules of the game. With neither side able to establish
hegemony, there was no room for reduction of naval forces. At the same time, measures to build mutual trust were
taken to prevent the naval arms race from spiraling out of control, bringing stability to the strategic environment on
the oceans. The maritime world of the Cold War was thus characterized by a balance of power.

Toward a managed maritime world

The Cold War structure crumbled as the Western alliance, led by the United States, began testing the balance of
power by strengthening its naval and other capabilities. As the Cold War drew to a close, so did the balance of
power as a feature of the maritime world.

At the same time, the globalization of economic activity was turning maritime commerce into an increasingly
borderless enterprise, and numerous countries deepened their involvement with the oceans in the quest for marine
resources. As a result, a number of old problems rose to the surface while new ones cropped up to join them. To deal
with these issues, the United Nations Convention on the Law of the Sea was promulgated, and a wide range of
agreements and arrangements were made with regard to the management of the oceans, ushering in a new age of a
“managed maritime world.”

The paradigm shift to a managed maritime world can be expected to proceed through a process of establishing
the following two factors that are presently lacking. If these items are not established clearly, the managed maritime
world may degenerate into a chaotic maritime world.

The factors that must be defined are:

- Orientation toward the principles of the United Nations Convention on the Law of the Sea and the regime by
which the seas are to be managed

- The relationship between ocean management and naval power

The basic principles enshrined in the United Nations Convention on the Law of the Sea are sustainable
development of the oceans, peaceful resolution of maritime conflicts and international cooperation. Ocean
management is closely tied with these important principles. In 1992, the United Nations Conference on
Environment and Development in Rio de Janeiro, less formally known as the Earth Summit, mooted a blueprint
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called Agenda 21. Chapter 17 of Agenda 21 emphasizes the importance of a preventive approach to the preservation
of resources and the environment. At the World Summit on Sustainable Development in Johannesburg in 2002,
colloquially called the Environment Summit, an action plan was tabled calling for both preventive and recovery
measures. Given the will to do so, people can create an ocean management regime for sustainable development of
the oceans, peaceful resolution of conflicts at sea, international cooperation and a program of prevention and
recovery.

The deliberations on the United Nations Convention on the Law of the Sea headed into stormy seas with the
dispute between seafaring countries, which insist on the freedom of the seas, and coastal nations, which demand to
reserve jurisdiction over the resources of their coastal waters. The Convention was drafted during the days of the
Cold War, when the oceans were a theater of strategic naval competition. Both the Soviet Union and the United
States placed priority on security, building formidable naval presences. In order to deploy these naval forces, the
superpowers depended on the freedom of the seas as an absolute condition, which completely contradicted the
agenda of coastal nations seeking to extend their areas of jurisdiction. The coastal nations continued to press their
demands for extended jurisdiction, however, and a compromise was reached: The countries that wished to support
the freedom of naval activity recognized territorial jurisdictions but obtained freedom of passage, while the coastal
nations secured jurisdiction over exclusive economic zones. The debate on freedom of the seas versus rights of
jurisdiction was hardly exhaustive—it was only possible to establish the Convention by excising any discussion of
security issues. Elizabeth Mann Borgese, then honorary chair of the International Ocean Institute (IOI), announced
that naval forces and the United Nations Convention on the Law of the Sea were “divorced.” Of course, no
discussion of international maritime law could possibly be conclusive when security issues are omitted, as the
omission precludes any solution to the trilemma of the oceans. The various issues not discussed at the conference on
the law of the sea, namely maritime security, maritime development and the various problems of marine pollution,
must be discussed in full if ocean management is ever to become feasible.

Today a host of disputes have risen to the surface regarding territorial jurisdiction versus freedom of the seas,
including the activities of navies in EEZs and the right of innocent passage of naval vessels through territorial
waters.® These conflicts arise from problems of history between coastal and seafaring nations. Their causes are
numerous and deep-rooted, in many cases involving conflict over national interest and national defense between
seafaring nations, who were able to exert influence through their powerful navies, and coastal nations, which lacked
strong naval forces. A comprehensive future agreement will depend on finding a common understanding on security
matters between seafaring nations and coastal nations and proceeding with discussions on that basis.

A number of scenarios have emerged for the structure of the maritime world. The maritime world is defined by
the naval forces, or sea powers, that control it and support the existing order on the seas. When the balance of power
on the oceans breaks down, the danger exists that a chaotic maritime world may emerge. To avert this danger, a new
sea power must be created to enable a paradigm shift toward sustainable development and peaceful settlement of
disputes.

4. A New Concept in Global Security: “Protecting the Oceans”

A complex threat to the environment and world peace

Someone says that in 1997 the North Atlantic Treaty Organization (NATO) conducted a war game. The scenario
was destabilization in the security environment caused by degradation in the natural environment, as follows: In a
former Warsaw Pact country in Eastern Europe, where the political and economic situation is confused and small-
scale conflicts occur frequently, pollution of rivers and lakes combines with acid rain to damage agricultural land
and create food shortages, resulting in a refugee crisis. The conflict begins when neighboring countries, with which
ethnic tensions exist, take military action. The impact of a dispatch of NATO troops and other actions were analyzed
and discussed. Also, the Environment Center of the United States’ Central Intelligence Agency (CIA) has analyzed
problems of security that may arise in relation to environmental problems. One such flashpoint is the border area
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between Turkey, Syria and Iraq, where climate change could cause shortages in water resources shared by these
countries. It is thought that disagreements over the allocation of water rights could flare into a military
confrontation.

When the natural environment is destroyed, natural resources are depleted, laying waste to the mechanisms by
which life exists on this planet. The destruction of the environment and the deterioration of the security environment
have a mutually reinforcing effect, threatening humanity with compound threats that originate in both nature and
human action. This problem may well be the single most significant security threat facing the world today. A fully
integrated approach, covering environmental, resource-oriented and military measures, is unavoidable. The
conventional role of the military, consisting of containment and intervention, cannot by itself prevent the eruption of
these compound threats. What is needed today is a new role for military forces, along with measures that marshal
the resources of national and international organizations to support the environment and peace.

Compound threats can easily be imagined at sea. If a number of countries assert dominion over a group of
islands, said chain of islands cannot be included in an EEZ. If the area is home to a valuable fish stock, the
disagreeing countries have no disincentive to overfish. Depletion of resources through overfishing and land-based
pollution can also lead to military conflict, causing further environmental damage. If ethnic or religious tensions are
added to the mix, terrorists might cause environmental damage as well. Clearly a wide range of measures by the
various actors concerned is necessary to preserve the natural environment and security of the oceans. The world’s
navies must be tasked with their part in stabilizing the marine environment and maritime security. With the help of
naval activities to preserve the peace and the environment, the cycle of degradation of development, the environment
and peace can be prevented.

The special characteristics and role of the navy

Naval forces boast excellent mobility and diplomatic capabilities and are superbly flexible organizations, able to
perform a stunning variety of duties both at war and in peacetime. They should clearly be able to wield those
formidable powers in the service of preventive action to ensure peace and the security of the environment. Some
analysts believe that any actions short of war should be handled by police agencies. However, the protection of the
oceans consists of military and diplomatic activity as well as police actions.”’ Many countries have established a
naval police force, such as the United States Coast Guard, that is separate from the armed forces. In such countries,
however, the navy is not relieved of police duties. In matters ranging from terrorism and piracy to handling of
refugees, naval police and navies typically work together. Indeed, the concept of collaboration with naval police
deserves careful consideration.

Navy

Diplomacy Constasbulary

+  [Maritime Police Force |

Military action

The materiel at the disposal of navy forces can play a powerful role in the monitoring of the marine
environment. Surface vessels and submarines will need to be dispatched to gather information on ocean currents and
the topography of the sea floor. To detect the presence of submarines, equipment to detect heat distribution and
propagation of sound waves in the oceans will be needed; navies possess such equipment in abundance. At the same
time, navies can gather information on the marine biosphere. Using opportunities for training and observation,
navies can actively gather information on ocean temperatures, propagation of sound and abnormal weather and
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distribute it to centers of information on the marine environment and bioresources.

Application of naval materiel + use of opportunities for naval activities
— Cooperation on environmental and bioresource monitoring

“Protecting the seas” and ‘“managing the oceans”

The preservation of peace and the environment at sea requires the recognition of a new concept in security: the
“protection of the seas” in a managed maritime world. To protect the seas, the various forces deployed on the oceans
must be integrated, as this is the only way to combat compound threats. Nations possess a wide variety of powers
capable of action at sea, including police forces, navies, resource management agencies, environmental protection
agencies, scientific and technological resources, merchant marines and diplomatic corps. These various forces must
be systematically organized for the purpose of protecting the seas, providing a means of monitoring the cycle of
development, environment and security.

(Sea Powers)

VAN

Z///A\\\x<::::::::::] Developmet Environment

Peace

(Systematically organized sea power)

27 Various forces adeployed on the seas

Mahan, author of The Influence of Sea Power upon History, used the term “sea powers” to refer to all powers
that countries could use at sea. This notion was closely tied with the concept of a free maritime world. In the new
paradigm of the managed maritime world, “sea powers” must be defined as all powers used to manage the oceans.
In this framework, the significance of naval forces embraces not only the traditional role of sea control but
contribution to the protection of the seas as well.

International cooperation is essential for security measures to protect the seas, as compound threats transcend
national borders to threaten all nations. To achieve this cooperation, a broad agreement on the positioning of naval
forces must be reached among coastal nations and nations that use marine resources, as part of an integrated global
or regional management regime. An approach of preventive action and international cooperation is the best way to
enable sustainable use of the oceans and peaceful resolution of conflicts. This mechanism should be capable of
coping with the worries that various parties may have with each other, such as fears of partitioning of the seas on the
part of coastal nations, creeping jurisdiction over territorial waters, and sea-power conflicts with countries that are
traditional users of marine resources.

Epilogue: Ocean Peacekeeping Revisited

From 1996 to 2000, researchers at the National Institute for Defense Studies proposed a definition of ocean
peacekeeping as naval activities for the purpose of protecting marine resources and maritime security.®® As a
concrete example of ocean peacekeeping, the researchers proposed that naval forces be used in joint monitoring
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activities for the protection of the environment. These activities would be based on decision-making at the regional
level regarding marine resources and the environment. The ships and airplanes supplied by each country would
crisscross their own territorial waters to monitor the status of compliance on resources and the environment. For
example, these forces could monitor the area of sea in question to determine which countries’ fishing vessels are
present, how many ships are present, when they are there, what part of the region they are in, and whether they are
illegally disposing of items or polluting the waters. The forces could also be active in gathering information on the
climate and blooms of red tide. After the gathered information is submitted, the competent authorities in the country
in question could then take appropriate action. With the visible cooperation of each of the countries, this framework
would be highly effective in combating piracy and terrorism.

Although the United Nations Convention on the Law of the Sea proposed vast areas of national jurisdiction,
many countries do not possess sufficient capability to protect the resources and environment of the waters under
their control. Issues such as management of fish that migrate and spawn across territorial boundaries and prevention
of sea pollution scattered over wide areas cannot be handled adequately with approaches confined to each country’s
territorial jurisdiction. To protect the resources and environment of the oceans, the concept of security cooperation
must be applied. One proposal suggests that countries that have declared an EEZ but lack the ships and airplanes
necessary for ocean peacekeeping can be seconded such resources from countries that possess such materiel.

In 1998, which was designated the International Year of the Ocean, the Independent World Commission on the
Oceans drafted a report entitled Ocean Our Future and presented it to the United Nations General Assembly.” The
first chapter of this book provides an introduction to the concept of ocean peacekeeping. This concept greatly merits
close and urgent consideration.

Strategies for security going forward must incorporate not only international relations and an estimation of
military threats but also measures for the constant monitoring of the earth’s environmental mechanisms.
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Maritime Security and International Cooperation
—China’s Viewpoint—

Ji Guoxing

The sea is the cradle of life, the treasure-house of resources, and the important adjuster of global environment,
and is the foundation of the survival and sustainable development of mankind. The sea occupies a significant
position in the Asia Pacific, and is the central component of the region. Southeast Asia has a vast span of water with
the South China Sea extending over 1800 miles from Sumatra to Taiwan linking the Indian and the Pacific Oceans.
The shores of Northeast Asian countries are washed by the East China Sea, the Yellow Sea, the Sea of Japan, the
Sea of Okhotsk, the Bering Sea, and in a broad sense by the Pacific Ocean.

The Asian Pacific security is very much concerned with maritime issues. Recent security-related events in the
region such as the sinking of an unknown ship in the East China Sea mainly involve maritime security. Regional
maritime security issues include: maritime jurisdictional disputes; insecurities of SLOCs (sea lines of
communication), especially sea piracy and threats from international terrorism; maritime environmental pollution;
and freedom of navigation versus resource-related rights of coastal states in EEZs. International maritime security
cooperation accords with national interests of all regional countries.

Maritime Jurisdictional Disputes
Maritime jurisdictional disputes embrace islands’ sovereignty disputes and the delimitation disputes on the EEZs
and continental shelves. Regarding competing sovereignty claims, in Northeast Asian waters, there is the contention
between China and Japan over the Diaoyu Dao/Senkaku Islands, between Japan and South Korea over the Dok-
Do/Takeshima, and between Japan and Russia over the Northern Islands. In Southeast Asian waters. the most
contentious issue is the multi-claimed Nansha/Spratly Islands; and there is the dispute between Malaysia and
Singapore over the island of Pulau Batu Putih in the Straits of Johore, and between Malaysia and Indonesia over the
islands of Sipadan and Ligitan in the Celebes Sea.

The islands’ sovereignty is a very sensitive issue, and can easily arouse nationalist feelings in related countries.
The modus vivendi at present is to have it shelved. In my view, the increasing political and economic
interdependence in the region will exercise positive influences on the orientation of nationalism and make East
Asians more conciliatory for the settlement of regional islands’ sovereignty disputes. The disputes could then either
be settled by bilateral agreements or be put to the International Court of Justice for adjudication.

Regarding the maritime delimitation issue, according to the 200nm EEZ stipulations in LOSC (UN Convention
on the Law of the Sea), it should not be difficult to have each other’s EEZ demarcated; but due to the islands’
sovereignty disputes and disagreements on islands’ entitlements, not much progress has been made. As to
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continental shelf delimitation, difficulties exist due to the application of different principles (the equidistant line or
the natural prolongation land territory). But again in my view, with the increasing interdependence, the issue could
be settled earlier than expected. The agreement on the demarcation of the Tonkin Gulf between China and Vietnam
serves as an example.

It’s in China’s long-term interests to solve the existing maritime disputes with its neighbours. In a position
paper distributed in Brunei to ASEAN members in early August 2002, China says that it is vigorously seeking to
settle disputes with its neighbours through peaceful negotiations, and that “Disputes over territory, on land and at
sea, are no longer an obstacle to China and its neighbours, cooperating, being good neighbours, and building

9]

regional security together.”' China signed three bilateral agreements on fishing rights in 2000 with Japan, South
Korea, and Vietnam. The Chinese Ministry of Agriculture estimated that one million people in the fishing and fish-
processing industries would lose their jobs as a result of the three agreements, which would reduce China’s annual

catch by roughly one million tons. .

SLOC Insecurities

Shipping routes are the life-lines of East Asian economies. Being mostly export-oriented and resource-deficient,
East Asian countries are heavily dependent on seaborne trade, and SLOC security has been a fundamental factor
contributing to East Asian economic development. High trade volumes have led to significant Asian interests in
developing merchant fleets and shipping facilities. Asian countries own 34% and manufacture 72% of the world’s
merchant fleet tonnage. The container trade in East Asian ports has consistently registered growth. Of the 20 largest
container shipping lines in the world, half are owned and based in East Asia. Generally, crude oil is the biggest
single cargo in terms of volume through the regional SLOCs, while finished consumer goods are the dominating
cargo in terms of value. At present, oil imports account for almost 60% of Asian oil consumption, and by 2010 oil
import dependence is projected to increase to at least 75%.

East Asian SLOCs are constricted at several key straits, and regional sea-lines are highly vulnerable to
disruption in any one of these straits. The straits located in Southeast Asia are the Malacca, Sunda, Lombok, and
Makassar straits; and the straits in Northeast Asia are the Tsushima, Tsugaru, Osumi, and Soya (La Perouse) straits.
More than half of the world’s annual merchant fleet tonnage passes through the straits of Malacca, Sunda, and
Lombok. The Strait of Malacca presently has as many as 250-275 ship movements in both directions per day. A
large portion of this traffic consists of oil tankers on their way from the Middle East to East Asian countries. “About
26 tankers, including three fully loaded supertankers heading for Asian ports, pass through the strait daily.”> An
average of 9.5 million barrels of oil transit the Strait everyday. Japan is the largest user of the Malacca Strait,
followed by South Korea, China, and China’s Taiwan. Tankers using the waterway by 2010 will be two to three
times more numerous than they are today, making it the world’s largest transshipment port.

For years, non-traditional threats such as sea piracy, drug trafficking, illegal migration and arms smuggling
have been rampant in East Asian waters, affecting SLOC security. Among them, sea piracy has especially been a
serious threat. In today’s term, piracy could be called maritime terror. “Estimates of losses to piracy and maritime
fraud run as high as US$ 16 billion a year.”
Vietnam and Cambodia, the Hong Kong-Luzon-Hainan (HLH) triangle, the area around the Philippines, the
Indonesian archipelagic waters, the area north of Taiwan, and the Yellow Sea areas. Piracy and armed robbery in

Piracy “hot spots” are: the straits of Malacca and Sunda, offshore

Southeast Asia has generally accounted for about 60 % of the total reported piracy in the world. According to IMB
(the International Maritime Organization), the number of acts of piracy between 1998 and 1999 jumped by 47 %;
and pirate attacks in 2000 rose by 57 percent to 469 incidents worldwide, and more than two thirds of such attacks
occurred in Asian waters, of which 75 were in the Malacca Strait. Though the number of attacks worldwide in 2001
fell 29% from 2000 to 335, the figure is still high.

There have been three common strategies in pirate attacks. The first approach involves simple theft at sea, a
second targets the cargo in the ship’s hold, and a third is to steal the ship itself. The third approach is called
“phantom ship attack”, which involves a number of serious associated crimes, including hijacking and the
fraudulent registration of vessels. Highly organized and sophisticated criminal syndicates are involved in the theft of
vessels and the subsequent disposal of cargo. Attacks can be planned in one nation and carried out by the nationals
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of a second country in the waters of a third, and the proceeds can then be disposed of rapidly in a fourth.

There are several problems that need to be solved in anti-piracy efforts by regional countries. One problem is
the definition of piracy. Under LOSC, piracy is limited to an illegal act committed on the high seas. As the majority
of attacks are occurring within territorial waters and EEZs, they fall outside the official definition of piracy. Another
is the lack of national law on acts of piracy and maritime violence. Even when suspects are caught, many countries
lack the legislation to prosecute them. The third problem is the sphere of different jurisdiction over waters. The
restrictions on cross-jurisdictional rights written into most of regional countries’ maritime agreements have
undermined the regional fight against piracy. Given the sensitivities in the region regarding maritime jurisdiction
and sovereignty, there has been a conspicuous absence of cross-jurisdictional arrangements between the region’s
coastal states. In a number of instances, pirates have used this legal gap to their advantage, deliberately fleeing to
territorial/archipelago waters, or to areas of contested jurisdiction, where it is most risky for naval vessels to operate
unilaterally.

One thing worth notice is the expansion of international terrorism in sea piracy in East Asia. International
terrorism has already been related to East Asian extremists and separatists, and may further deceit and make use of
those young, unemployed and depressed extreme nationalists to achieve its vicious aims. As Philippine Foreign
Minister Teofisto Guingona said, “International maritime terrorism is sometimes linked to the secessionist
aspirations of some elements in society, or simply Muslim militancy.”* As piracy is a hotbed of terrorism, the
ongoing spread of international terrorism might easily take East Asian seas as its target, participate in piracy and
menace regional maritime security.

Maritime authorities have warned that international crime syndicates are being drawn to the lucrative piracy
activity in Southeast Asian waters, and that oil tankers and ships carrying liquefied natural gas can be targets for use
in suicide missions. Besides, procurement and transport of terrorist material through sea routes have been described
as a real possibility, as sea freight is harder to detect than air and overland cargo. Information from IMB shows that
the Al-Qa’idah terrorist network has been involved in piracy incidents in the Straits of Malacca, and Al-Qa’idah is
after fissile material, possibly to assemble crude nuclear devices.’

China is now one of the major players on the East Asian SLOC scene. China cannot afford to defend SLOCs
by itself, and prefers to maintain the status quo and to enjoy the free ride. China, being a signatory to the 1988
Rome Convention on illegal acts in shipping, is willing to play its part in regional combat against piracy, and is also
willing to participate in multilateral efforts in the fight against piracy. China has taken actions to crack down on
pirates and on corrupt officials in the southern provinces since early 1999, and has set up in September 2002 the
Anti-Terrorism Bureau in the Central Government in charge of nation-wide anti-terrorism combat. However, China
has to make further efforts in its combat against piracy. Present laws have no provision dealing with piracy crimes,
and the term ““sea piracy” does not even exist in the laws. Thus legal loophole emerge in handling relevant cases.

Maritime Environmental Pollution

Maritime environment affects the subsistence of mankind, and developing countries like China have realized the
importance of environmental protection in their economic developments. The UN Conference on Environment and
Development in Rio de Janeiro in 1992 adopted Agenda 21, which places maritime exploitation and protection on
the agenda as one of the global sustainable development strategies.

Marine environmental degradation in East Asia is a serious problem, and threatens ecological environment,
global climate, and marine living resources. Marine environment pollution includes land-based sources of marine
pollution, vessel source pollution, hydrocarbon pollution, decline of vulnerable marine animals, etc. A major
concern is the possibility of a catastrophic oil spill. The first major oil pollution incident in the Sea of Japan was the
6,400 tons spilled from the wrecked tanker Juliana. Then a South Korean spill of 80 tons of bunker-C in 1987 when
a tanker was wrecked 40 miles off Inchon Harbor. In the heavily trafficked straits such as the Malacca Strait, there
are frequent worries about the danger of a major oil spill seriously disrupting, or even closing the strait. Another
source of tanker-related oil pollution is the discharge of tank washings. Approximately 1,000 tons, or 300,000
gallons one single voyage of a 200,000 ton tanker may be discharged into the sea with tank washings.

In China’s case, rapid population growth, over-exploitation of resources, serious environmental pollution have
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led to an “unprecedented ecological crisis”. The ocean environment pollution is serious, especially in the bays,
estuaries and sea areas adjacent to mid- and large-size coastal cities. The environmental quality of sea areas near
coastal cities, river mouths and bays has been degrading year by year. According to the statistics by the Chinese
Oceanic Administration, there are 217 major sources of waste water dumping on the coast, and some 8.6 billion tons
of untreated waste water annually flows into the sea from these outlets. The land-based pollutants make up more
than 80% of total pollutants entering the sea while sea-based pollutants cover 15-20%. Approximately 50% of the
land-based pollutants are discharged into the East China Sea, 21% into the South China Sea, and 16% into the Buhai
Sea, and 12 % into the Yellow Sea. The ecological environment thus is being destroyed. For example, in Hainan
Province where coral reefs range along 25% of the coast, 80% have now been destroyed, with coral reefs on some
parts of the coast having almost disappeared. China has realized the seriousness of the problem, and will devote
more efforts in environmental protection in the coming decade. By 2005, the trend of the deterioration of ecology
will be contained, and the discharge capacity of main pollutants will be reduced by 10% in comparison with 2000.
Recently China has ratified the Kyoto Protocol, and hopes other developed countries could soon ratify it to let it
become effective by the end of the year.*

Freedom of Navigation vs. Coastal States’ Resource-Related Rights in EEZ

LOSC (UN Convention on the Law of the Sea) has created for the first time an all-round legal framework for the
oceans, and has made a substantial contribution to ocean order; but it has introduced new uncertainties into the
region, particularly in connection with the EEZ regime. LOSC is mainly a compromise between maritime powers
and coastal states, with many issues left unresolved, such as the freedom of navigation and the resource-related
rights of coastal states in EEZ. Differences in the understanding and implementation are prevalent in the region.

The Sino-US plane collision in April 2001, the sinking of an unidentified ship in the East China Sea, the Sino-
Japanese controversy over Chinese survey activities in the East China Sea all relate to the EEZ issue. The problems
include: the extent of freedom of navigation in EEZ, the legality of military activities in EEZ, the scope of coastal
states’ jurisdictional rights in EEZ, and other countries’ rights in EEZ.

LOSC stipulates that in the EEZ, the coastal State has sovereign rights over the exploration and exploitation of
natural resources and has jurisdiction over marine scientific research, the establishment and use of artificial islands,
installations and structures, and the protection and preservation of the marine environment (Article 56). LOSC also
stipulates that in the EEZ all States enjoy freedom of navigation, and freedom of overflight; and in exercising their
rights in the zone, “States shall have due regard to the rights and duties of the coastal State and shall comply with
the laws and regulations adopted by the coastal State in accordance with the provisions of this Convention and other
rules of international law in so far as they are not incompatible with this part” (the provisions regarding the EEZ)
(Article 58). Evidently, LOSC offers only general rules and principles.

There are now two trends regarding the nature of EEZ. One is to “internationalize” the EEZ by maritime
powers, which hold that the EEZ has to be assimilated into the high seas, without much concern for the recognition
of the jurisdiction of the coastal state over the resources. The other is to “territorialize” the EEZ by coastal states,
which hold that the interests of the coastal state have to predominate in the EEZ, subordinating the freedom of
navigation to the satisfaction of those interests. The national security concerns of many regional countries might
often lead to conflicts between navigation rights and coastal States’ rights to exercise control over their EEZs.

The challenge facing us is how to seek a balanced relationship and equilibrium among the vital interests
involved in the issue. Thus discussions on these relevant norms and on an acceptable set of criteria are much needed
for confidence building and conflict resolution. A regional LOSC application regime might be built. It might include
a unified interpretation of the LOSC stipulations, and suggestions on amendments and supplements to be made in
LOSC for reducing ambiguity and conflicts. The encounters and standoff for six times on September 7, 2002
between the US surveillance ship Bowditch and the Chinese naval ships and planes just 50 nautical miles off the
Chinese coast in the Yellow Sea’ further illustrates the necessity of building this regime.

International Cooperation on Maritime Security
International cooperation on maritime security is a necessity. As many issues in maritime security are transnational
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in nature, the maintenance of peace and order in the seas needs international cooperation. Piracy and illegal
activities throughout many of the EEZs in the region can only be addressed through cooperative surveillance and
information-sharing efforts and arrangements.

With the increasing political, economic, and military interdependence in the region, there exist now good
chances for international cooperation. It’s a fact that at present there are no security mechanisms and no well-
defined and established rules in East Asia. However, given the fact that economic development has been the top
priority of East Asian countries and that maritime issues are at the forefront of regional security concerns, the
increase of regional maritime cooperation would now be well appreciated by regional countries.

The development of regional maritime security cooperation would be a gradual evolutionary approach
embracing three stages: CBMs (confidence-building measures), preventive diplomacy mechanisms, and conflict-
resolution mechanisms. Regional countries could now focus on the establishment of maritime CBMs. This is an
effective step to reduce the risks of maritime conflicts and misunderstanding of maritime activities at sea. With
mutual trust and confidence enhanced, a basis for preventive diplomacy would be provided.

In view of the present conditions, the following four regimes might be built first in the long-term process of
maritime cooperation:

The first would be a regional anti-piracy and SLOC security regime, which would also deal with combat
against international terrorism in regional seas.

The second would be a regional avoidance of incidents at sea agreement (INCSEA). The 1972 agreement
between the United States and the Soviet Union to prevent incidents on and over the high seas is an excellent
example of a practical maritime CBM. Years ago Russia signed INCSEAs with Japan and South Korea, creating
conditions for a regional INCSEA. A Chinese-American Incidents at Sea Agreement would be desirable based on
the Military Maritime Consultative Agreement (MMCA) signed between them in 1998.

The third would be a regional maritime navigation and safety regime. This would be similar to a navigational
code of conduct. Definition and clarification of the extent of the jurisdiction coastal states have over resources and
marine scientific research in the EEZ, vis-a-vis the application of the principle of freedom of navigation in the EEZ,
and a set of rules to govern air-to-air and air-to-sea encounters should be worked out.

The fourth would be a regional environmental security regime. Opportunities do exist for environmental issues
to be the focus of confidence-building and cooperation. Of special note is the opportunity for regional cooperation
in oil pollution prevention and emergency response, in control and monitoring of vessel source pollution.

China has important maritime interests. It has a coastline of 18,400 kilometers, some 6,500 coastal islands, and
more than 3 million square kilometers of oceans under its jurisdiction. China’s maritime jurisdictional zones are
estimated to encompass 20 billion tons of oil reserves, 2.9 trillion cubic meters of natural gas, 0.44 billion tons of
offshore mineral deposits, and an annual turnout of 5 million tons of fishery products. China is now in the transition
from a continental focus to a maritime focus. China is not a maritime country at present, and is going to be a
maritime country in the coming decades. Over the centuries, China oscillated between a continental focus and a
maritime focus.

China takes an active part in multilateral and bilateral dialogue and cooperation in the Asia Pacific Region and
stands for enhancing mutual understanding and trust through governmental and non-governmental channels.
“China’s Asia-Pacific security strategy has three objectives, i.e., China’s own stability and prosperity, peace and
stability in its surrounding regions, and conducting dialogue and cooperation with all countries in the Asia-Pacific
region.”® In the recent speech to the UN 57" General Assembly, Chinese Foreign Minister Tang Jiaxuan said,
“China advocates the adoption of a new security concept with mutual trust, mutual benefit, equality and
coordination at its core”; “Security is no longer a zero-sum game. The generality of security is evidently increasing,
the common security interests of all countries are rising, and the interdependence is deepening.’®

Cooperation with other countries for ocean management and maritime security accords with China’s national
interests, and the establishment of a regional maritime security cooperation mechanism would win China’s support.
Chinese representatives have attended official or unofficial meetings within the framework of ARF. “China has
proposed to establish an ARF marine information and data center, encouraged exchange of high-level military visits
and port calls by naval vessels, as well as exchanges of military personnel, and supported cooperation in emergency
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rescue and disaster relief, safety in maritime navigation and marine environmental protection.”*

China will actively cooperate with other countries in the combat against international terrorism and piracy, in
defending regional SLOCs, and in marine environmental protection. On October 10-11, 2002, China held a joint
anti-terrorist exercise in Kyrgyzstan in their border areas, which provides useful experiences for further cross-border
joint exercises with its neighbouring countries.

The Chinese naval force is being modernized. China will become a regional naval power, or a medium naval
power in the coming two decades, but not a dominant or preeminent naval power in the region. The world
community is concerned over China’s long-term intentions. In my perspective, China has no intention to dominate
the Asia Pacific, no intention to replace the US role, and no intention to compete for supremacy with Japan. China’s
main strategic interests converge with those of the US in the Asian Pacific, and confrontation with the US is not
what China wants. During the APEC Shanghai meeting, in his talk with President Bush, President Jiang Zemin
stressed that China has no intention to expel American troops out of East Asia, and that China would welcome the
US to play a positive role in the region. Regarding Sino-Japan relations, in my perspective, China has no intention to
contend for regional dominance with Japan. China is only worried over the remilitarization of Japan and the
repetition of the war history. Japan, on its side, probably is worried over China’s rise and over its affects on Japan’s
position in the region. If a trilateral dialogue and security mechanism among the US, Japan, and China could be
worked out, it would lay a foundation for the regional security cooperation mechanism.

International terrorism is launching a new round of terrorist attacks. The explosion of a French supertanker 700
km off the Yemeni port Aden on October 6, 2002, the sniping action on the US mariners in Kuwait on October 8,
2002, the bomb explosions in Bali on October 12, 2002 and in Zamboanga, Mindanao on October 17, 2002 are all
connected with Al-Qa’idah. There is an urgent need for the world community and regional countries to cooperate in
all fields including the maritime dimension to fight against terrorism.
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Security and International Cooperation of the Oceans

Kazuya Natsukawa

We, the human race, extract enormous bounties from the seas, which cover 78% of the earth’s surface, in
support of our prosperity and development.

Moving goods by sea has long been far more efficient than moving them by land and is likely to remain so for
the foreseeable future. The seas also play a vital role in maintaining peace and security among nations. Although the
species of fish and other seafood taken from the sea differ from country to country, the fisheries are a vital source of
protein for people all over the world. Recent scientific progress is also gradually enhancing the importance of the
seas as a source of oil and other mineral resources, and the future is likely to hold significant advances in this
direction. Moreover, it has recently come to light that the oceans play a far greater role in the protection of the
earth’s environment than ever imagined.

Yet if the seas hold wealth for humanity to exploit, they harbor formidable obstacles as well. Accidents at sea,
as well as piracy and other acts of willful destruction, impede the flow of maritime transport, and today terrorism
must be added to this grim list. The seas are regularly overfished and pollution presents a dire environmental
problem.

“Maritime security” is generally understood to mean a set of policies and actions that enable humanity to use
the sea and to extract its benefits in a stable fashion. This is the definition that I prefer in this essay. The term should
be defined broadly to embrace issues only tangentially involved in the extraction of maritime resources, such as
harmful acts committed in the course of or as a result of the use of the seas. These acts may include smuggling,
particularly trafficking in illegal drugs, pollution resulting from accidents at sea and terrorism originating on the
high seas.

1. Features of Maritime Security and Related Approaches

(1) A comprehensive approach is essential
Many coastal nations have only maritime borders with other countries. Accordingly, coastal nations must
coordinate closely with their other countries to enable the benefits of the sea to be extracted and to eliminate
factors that impede their use.

The maritime logistics that support the prosperity of the human race are conditional on the ability of each
country to traverse the oceans freely. The activities of merchant marines are inherently global in nature, as
commercial vessels cross vast expanses of ocean in the course of their duties. No single country can guarantee
the safety of its vessels over such enormous distances alone. The problem is not only a geographical one. The
condition of vessels themselves is an international issue, as the proliferation of flag-of-convenience and
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substandard vessels attests.

Fish stocks, a vital source of protein for humanity, are no respecters of a single country’s borders. Fish
move freely between the territories of one country and another, often circulating throughout the oceans. Both
catching and preserving these fish may involve several nations.

The depletion of the world’s fisheries is caused by two factors, overfishing and environmental damage.
These factors are closely linked. For example, cases are known in which over-fished stocks were abandoned,
resulting in environmental destruction. In not a few cases, of course, shipwrecks have been a direct cause of
environmental damage.

Even the United Nations Convention on the Law of the Sea, established to bring order to the extraction of
the oceans’ wealth, has given rise to new frictions, such as the archipelagic regime and the problem of freedom
of movement.

When talking about maritime security and the sustainable use of the oceans’ resources, we often emphasize
economic, social and environmental aspects, but we must look further still. For example, naval strength is
needed to eliminate barriers to maritime traffic, is important to enable the seas to be used safely, and navies are
principal actors on the ocean save.

In sum, the security of the seas requires the concerted action of all countries and interests. As the title of
this essay proclaims, maritime security can never be achieved without close international collaboration.

Conditions differ markedly from country to country
While some countries exploit marine resources to the full, others, even those that boast a coastline, scarcely
draw on those resources at all. Predictably, the former emphasize free access to resources while the later assert
the rights accorded to them over their own resources. Many coastal nations are more insistent on their rights to
marine resources than on the responsibilities that accompany them. The national power and perspectives of each
nation vary widely. A closer look at actual conditions reveals that some countries end up abandoning a third of
their catch in the sea, contributing to marine pollution, for lack of infrastructure such as storage facilities and
refrigerated trucks, while the economic plight of others hampers their ability to police the seas, so that their
ability to project national power in coastal waters cannot match their awareness of maritime issues. Still other
nations have neither the economic strength nor the interest to preserve the seas; these countries may contract
with richer nations to handle the disassembly of old ships and wash waste oil and other pollutants into the sea.
Finally, some nations are well aware of the issues of maritime security and have the wherewithal to do
something about it, but choose not to ratify the United Nations Convention on the Law of the Sea and to go their
own way in areas such as free ocean passage and development of deep sea-bed resources. Disputes also arise in
the interpretation of the Convention.

These differences in powers and perspectives mean that various countries have differing sets of values.
Naturally, their attitudes toward maritime security are bound to vary as well.

Is the sea really accepted as “the common heritage of mankind”?

The United Nations Convention on the Law of the Sea underwent numerous transitions before an interpretation
was rendered in 1982, and the document was finally ratified in 1994. Arvid Pardo declared at the time that “the
sea is an asset shared by humanity in common.” By this he meant that the legal status of the sea is that of an the
common heritage of mankind, and that the nations of the world must maintain peace on the oceans, develop its
resources rationally for the sake of the survival of humanity and work together at a global level to preserve the
ocean’s environment. Based on this guiding principle, the United Nations Convention on the Law of the Sea
stipulates that marine resources are to be used in a sustainable fashion, the environment is to be protected for the
sake of life on earth, and disputes involving the oceans are to be resolved in a peaceful manner. This vision has
been hailed as a magnificent achievement, as it provides for a major role for the United Nations Convention on
the Law of the Sea. However, the process by which the Convention was established reveals that the opinions and
demands of each country are far apart from each other. The discussions took place amid opposition between the
developed world and the developing world, and within the developing world between coastal and landlocked
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developing nations. Differences in military strategy also rose to the surface. The resulting text was a
compromise, filled with vague expressions. Indeed, since the Convention came into force, many countries have
asserted their rights while ignoring their responsibilities. Disputes over the Convention’s interpretation have also
occurred. These disagreements complicate issues of freedom of passage and territorial possession, giving rise to
a host of new problems.

If the true meaning of the statement that “the sea is an asset shared by humanity in common” were
accepted and recognized by all countries, this state of affairs would never arise. At this point it cannot truly be
said that each country truly endorses the vision that that “the common heritage of mankind.”

Do treaties or force govern international society?

Treaties (international law) or force (political power)? Western international law is rooted in force (political
power), whereas Japan prefers to emphasize treaties (law). If we look closely, however, it is clear that the rules
of the international community are generally predicated on power.

The United Nations Convention on the Law of the Sea came into force in 1994, when a quorum of
countries ratified it. As discussed above, however, a plethora of problems have emerged, driven by the power
relations among various countries. Furthermore, there are also countries, which resist ratification with the
inclusion of major powers. It can be hardly said that the Law of the Sea governs the sea. If this state of affairs
continues without amelioration, the enormous effort expended in drafting the Convention may prove to have
been for naught.

It must be stated at the outset of this discussion that in the final analysis the rule of force underpins any
framework governing international society, but the rule of force and the rule of treaties need not stand in
absolute opposition. The global community cannot be governed on the basis of treaties alone; treaties must be
backed by the power to enforce them as well as a common recognition of the importance of adhering to the
terms of treaties. Similarly, if the international community is ruled by force alone, the global order would break
down and problems that transcend national borders would be near-impossible to resolve. Both have their useful
aspects, and the problem cannot be solved by choosing between one and the other.

We must therefore seek to preserve maritime security through having force (political power) compliment
treaties (law). To achieve this, specific given to the support must be United Nations Convention on the Law of
the Sea. Because sufficient reason does not presently exist to enforce the Convention by force, redoubled efforts
must be made to develop a common recognition and awareness of the Convention. Each country must use its
own power to the best of its ability to observe international treaties, which in turn requires appropriate
recognition of the Convention.

Common understand

Maritime security requires an integrated approach and a common understanding that “the common heritage of
mankind.” This is impossible if each country continues to think only in terms of its own interests, as has been
the case heretofore.

If we accept that “the common heritage of mankind,” it naturally follows that we should treat the sea as a
public heritage asset owned in common. The sea is not merely something from which we can extract benefits
but a precious resource that must be managed. In other words, the oceans must be viewed not only in terms of
rights but in terms of responsibilities as well. Coastal nations must refrain from unreasonable demands based
solely on their perceived rights over the sea. It is essential that we reinforce awareness that these issues require
the cooperation of the international community.

The nations of the world must forge a common recognition with respect to the conflict between rights and
duties, between freedom and management and between autonomous action and cooperation.

2. International Cooperation
To preserve maritime security, an organization in which all nations participate must be empowered to enforce

maritime security under a law that applies to all nations. The reality, however, is that conditions and awareness vary
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widely from country to country, and the power to create such a body either does not exist or would create too much
friction if exercised. This is why it is important to take a reliable step-by-step approach, beginning with what is
possible and making gradual efforts to build the necessary framework and elevate awareness of the issues.

(1) The United Nations Convention on the Law of the Sea
I have already sufficiently discussed the evaluation of the United Nations Convention on the Law of the Sea,
problems associated with it and the factors that gave rise to those problems. However, I would like to add
another point. Much of this treaty is concerned with establishing principles, and the purpose of the treaty is to
establish the necessary framework for the regional and global regime that is based on those principles. In this
sense the Convention is incomplete, since it does not provide the power to enforce said regime and principles.

Naturally, beginning with the Convention’s revision in 2004, every effort must be made to complete this
document. Today, when the sea is not widely recognized as “the common heritage of mankind.” it is fine to
maintain high ideals but it would be unwise to try to rush the process. A rush for early results would result in
compromise or even an outcome opposite to that intended. The best way forward is to take measures to raise
recognition and awareness and to press the case in ways that are easy to understand. I believe this is the best
hope for achieving the goal of a United Nations Convention on the Law of the Sea with real power to govern the
oceans.

At the same time, activities continue in the oceans on a daily basis, and those activities are governed by the
Convention. Many frictions and clashes are bound to occur along the way. When the inevitable happens, we
must avoid hasty solutions through vaguely worded resolutions. Instead, For example, in areas of the sea where
an EEZ cannot be drawn because countries differ on territorial claims or interpretation, talks between the parties
should be initiated and a flexible approach taken to establish provisional areas of management.

(2) Creating a framework for international cooperation
a) Implementing organizations, treaties and agreements

Currently a number of international organizations are active in their respective spheres, such as the
Intergovernmental Maritime Organization (IMO) and UNPAO. By boosting the number of states participating
in these organizations, strengthening ties among them and widening the scope of their activities, a larger
framework for cooperation can be constructed. This alone, however, will not be sufficient to form the
necessary system for maritime security. After beginning with decisions limited to two or three countries with
whom agreements can be easily reached, efforts must then move forward to nurture a broader coalition. This
gradual approach not only creates the necessary framework but also provides a process by which to build a
common awareness and recognition of the laws that underpin it.

For example, agreements such as the Japan-South Korea and Japan-China fishing agreements can be
reached among Japan, South Korea and China, since bilateral agreements are relatively easy to establish, and
efforts can proceed from there to build a trilateral Japan-South Korea-China agreement. Talks can begin with a
focus on fishery resources and later broaden to encompass environmental issues. Thus although the initial
objectives and participants are limited, the framework is effective and close-knit. Participants can then proceed
gradually to build a regional or even global organization.

The Barcelona Agreement, established as a stopgap for the problem of pollution in the Mediterranean
Sea, is a fine example of collaboration among related countries for a limited objective. As this regime is now
being examined to determine whether it can be applied to other seas, such as the Baltic Sea or the Sea of
Japan, I might also suspect that it be applied to secure shipping in the Straits of Malacca. Related countries can
collaborate to establish and operate institutions for comprehensive measures for shipping security, such as the
development of facilities, procedures and maritime education and training programs. The funding for such
programs should form part of the activities of the United Nations, since the sea is an asset shared by humanity
in common. In addition, measures should be examined to ensure that the related nations collaborate under
appropriate funding criteria.

If even the above measures are difficult, the actions implemented by the West Pacific Naval Symposium
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(WPNS) are instructive. First, the organization built trust among people and military organizations through a
process of dialogue, seminars, discussions and the like. Next, the new relationships were used to implement
training exercises such as rescue activities and to strengthen them through the preparation of common manuals
and standards. As I will describe in more detail below, this method might be use to enable exchanges of
information, joint monitoring and coordinated enforcement.

b) Building common awareness

A diverse range of research organizations are active in numerous fields of investigation. To name a few, these
organizations include the International Ocean Institute (IOI), the Southeast Asian Programme in Ocean Law,
Policy and Management (SEAPOL), the Maritime Institute of Malaysia (MIMA) and the Asia-Pacific Center
for Security Studies (APCSS). Institutes such as Sweden’s Malmo World Maritime University accept exchange
students from all over the world and have graduates active in numerous countries. The invaluable support of
the Nippon Foundation has enabled the creation of the International Association of Maritime Universities
(IAMU). As they carry out their valuable research into issues related to the sea, these institutions provide a
tremendous contribution to the development of a common global understanding about the sea. These existing
academic and other institutions provide a basis for increasing international cooperation with respect to the sea,
thus contributing to the security of the oceans as follows:

They create online networks for sharing information, enabling research and education to proceed more
efficiently, more freely and with better results.

Research institutions are established with the aim of having at least one such institute in each country. This
enables the quality of research to improve based on actual conditions in each country and to improve
common awareness of maritime security. Moreover, these research institutions enthusiastically conduct
exchanges of research personnel, while maritime universities are keen to accept exchange students.

The “New Challenge Super Project” is creating a broad network of people, an idea which might be useful
for researchers in institutes and schools not chiefly concerned with the ocean.

(3) Track I and Track II

I have already emphasized the overarching importance of a fully integrated approach to maritime security that
involves all countries and all aspects of the issue, and that perspectives and circumstances differ widely from
country to country. Unfortunately, government institutions frequently erect barriers to this comprehensive
approach. In official negotiations, it is difficult to improve awareness and focus on the issue at hand. This is why
“Track II” negotiations, which embrace a wide cross-section of people and engage them in flexible and
fundamental discussions, are vital. Of course, government institutions are important too, as they ultimately set
policy. Thus a meaningful process of international dialogue to develop a cooperative framework for maritime
security must involve close cooperation in both Track I and Track II.

In two instructive examples of this process, SEAPOL participates in APEC as an observer, and the
Indonesian Foreign Ministry submits policy drafts to Track II conferences for reactions before they are passed
into law. At the very least, Track I members should take an active part in Track II discussions and seminars.

(4) Maritime security in the narrow (military) sense
The current international situation is said to present little possibility of major confrontations but a large number
of small disputes and the possibility of emergence of new threats. These circumstances are unlikely to change in
the near future.

Yet the threat of major acts of aggression has not evaporated completely. The functions of prevention,
deterrence, and response are still vital, and even small outbreaks of conflict require a robust response. In other
words, the role of military force in preserving global stability is as great as ever, and secure access to
international shipping lanes is no exception. If we view military strength and maritime security in this light, it is
clear that, while due consideration must be accorded to the resources and environment of the sea, the free
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passage of naval vessels is indispensable.

New menaces include the acts of piracy, who are known to have planned attacks in adjacent seas and
“choke points,” and terrorists, who have matt attacks on ships in choke points and hub ports, and from the sea at
key port facilities. The rise of piracy in the South China Sea, for example, which began around 1991, was
thwarted in 1993 by the bold action of the Russian navy. As this example shows, naval forces are an extremely
effective tool in the fight against piracy, and naval activities with the cooperation of related agencies are an
integral element of maritime security. Although we do not yet have examples of direct naval action against
terrorist groups, naval forces can play an effective role in the war against terrorism.

The contributions of naval forces to maritime security include response to major disasters, interdiction of
illegal drugs and other contraband and handling of refugees. Navies can also participate in the management of
the seas, in ways such as monitoring the observance of regional and bilateral decisions relating to resources and
the preservation of the environment. Along with tackling piracy, these are considered the principal uses of an
effective navy during peacetime. However, some people oppose such uses in peacetime, arguing that the actions
of military forces based on the right of self-defense and the actions of agencies based on the right of policing
are fundamentally different. Some also argue based on the view that occupying military forces with such duties
in peacetime degrades the level of the navy’s fighting capability.

These objections can be overcome by a change of perspective and new ideas. Making use of the navy in
peacetime enables the nation to forge strong links with other countries that can contribute significantly to
maritime security; in this sense, the navy make effective use of resources, Should in peacetime. All those
involved in naval policy must think as seriously about the activities of the navy in peacetime as they do
regarding its core role. In the United Kingdom, for example, it’s said half of the Royal Navy’s budget is
allocated to peacetime operations.

Next, allow me briefly to explain the navy’s efforts in international collaboration. As I described in the
discussion of the characteristics of maritime security, collaboration with other countries is essential. However, in
the Asian region conditions differ enormously among countries, bringing exceptional difficulties to this task.
some countries still object strenuously to any operations by the navies of foreign countries in their adjacent
waters, and so in areas of the sea prone to use of military force or which have overlapping claims, cooperation is
exceptionally difficult.

Thankfully, the nations of the western Pacific are overcoming these formidable hurdles to forge ties of
ongoing cooperation between naval forces. The WPNS meets every two years, gathering the heads of the navies
of each country to debate a wide range of issues related to the region’s oceans. This convention is not authorized
to reach any binding decisions, however, and is not a forum for constraining naval policy. Yet WPNS can boast
numerous achievements, including the cultivation of personal contacts, exchanges between naval fleets, bilateral
search-and-rescue exercises, preparation of various manuals (manuals on WPNS management and exchange of
information, as well as simple training manuals), minesweeping exercises and construction of websites. The
forum is also discussing areas such as interoperability multilateral search-and-rescue training and disaster relief.
The WPNS is an admirable platform for international cooperation on maritime security in the West Pacific,
illustrating the possibilities for joint training in the core (combat) functions of naval forces as well as for
increased cooperation in peacetime duties.

Regional cooperation among navies can be indirect, with each navy keeping to its own region, or direct,
with several navies carrying out maneuvers and the like in the same waters. Indirect cooperation is chiefly used
to protect shipping lanes, though in practice nations with insufficient strength for this task rely on cooperation
from the US Navy. Direct efforts include the interdiction of terrorists and pirates at chokepoints, an effort
already underway; and the monitoring and control of smuggling, pollution and other problems in designated
regions under certain pacts or agreements. In all cases cooperation in sharing information is absolutely vital to
the support of these activities.

3. Conclusion
At the Earth Summit convened in Rio de Janeiro in 1992, an interpretation was offered for Agenda 21, a blueprint
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for addressing issues of peace and the “trilemma” of environment and development. Included in this document was
a discussion of maritime issues. From late August to early September 2002, the first World Summit on Sustainable
Development in 10 years congregated in Johannesburg, seeking to formulate a response to the actions urged in
Agenda 21 and to the global issues that followed thereafter. The conference ended in disarray, with numerical
targets left out of many items in a final action plan widely regarded as a product of compromise. The roots of
Johannesburg’s failure are intricate, lying in the many rifts that emerged between developed and developing nations,
among the great powers of the United States, Europe and Japan, between people of different religions and living
environments and various differences in viewpoint among people of different countries and regions. Among the
many failures of the Johannesburg summit was the inability to reach agreement on maritime issues.

Land-related and sea-related issues have points in common and points in difference, and it is difficult to say
which of the two is the more intractable. Nonetheless, both land and sea issues clearly require urgent action to
safeguard the very survival of humanity.

Those of us who are concerned with maritime issues will need to make serious efforts to consider these in close
connection with land-related issues, tackling maritime issues in a way that embraces land issues as well.

Although a rapid response is called for, we must avoid the trap of settling for easy compromises, while also
averting the ruin that an inflexible stance can bring.

My earnest hope is that a balance can be struck between the rule of treaties (international law) and the rule of
force (political power). We must continue patiently but resolutely forward, beginning with what is possible and
moving forward from there, as exemplified by the promises obtained in the Johannesburg summit.
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UNCLOS contains provisions to enable every country to suppress piracy, but in many cases countries have
not taken the follow-up measures necessary to punish this crime. Japan is no exception and so is in no
position to take legal action. Moreover, some flag states still remain that have not instituted laws to punish
pirates who fall under their jurisdiction.

Under the Rome Convention, Japan cannot take steps against piracy unless Japanese nationals are
directly involved. Without the appropriate follow-up in the penal code regarding crimes committed outside
the national territory, Japan can do nothing about piracy even if it ratifies the Convention. China has ratified
the Convention and has seized and punished pirates on two or three occasions. One pirate vessel, the Alondra
Rainbow, was captured off the west coast of India.

Many countries are unable to punish piracy because they have not yet passed the necessary enabling
legislation. China is one of these. In China, especially in the southern area, corruptions in government
officials were common for long time. There was a famous case that one of the pirates was in fact a customs
official. Recognizing the severity of this problem, the authorities began punishing such culprits severely.

At a conference in Tokyo two years ago, it was noted that Japan has no laws to deal with piracy. Two years
later, nothing has changed. It would be interesting to know whether Indonesia and the Philippines have taken
any new steps.

Indonesia’s legal argument asserts that a clear distinction must be drawn between armed robber and piracy.
To the Indonesians, piracy is a crime committed on the high seas, whereas armed robbery is a crime
committed in territorial seas or archipelagic waters. In either case, however, laws exist for the culprits to be
punished in Indonesia. The real problem is the ability to execute these laws effectively at the local level. Lack
of necessary skills and shortages of equipment, funding and manpower are endemic. Indonesia’s inefficacy in
coming to grips with piracy (or armed robbery) is not due to any lack of legal foundation.

The Philippines employs two separate penal codes to deal with crimes at sea. Conditions differ in each case
and do not always accord with the conditions of piracy. In some cases, legal action is impossible even when
an action is legally deemed an act of piracy. For example, many cases exist where armed robbery takes place
in territorial waters but the authorities are unable to do anything about it. Political issues are involved, and in
the final analysis the pirates have powerful backers on their side. Clearly, some extremely fundamental
problems remain to be resolved in the Philippines.

Acts of piracy occur inside the territorial waters of each country. These problems need to be addressed by the
coastal states concerned as part of the effort to maintain order within their own countries. However, if coastal
states lack the resources or skills to suppress piracy on their own, the problems of how to protect ships
passing through those territorial waters and to tackle the problem of piracy remain.

In Japan, a clear need to punish acts of piracy exists, yet no action is being taken to establish measures
against piracy. It is unclear whether specific laws covering piracy ever existed in Japan. Certainly the penal
code under the Meiji constitution was based on “passive individualism”, so acts of piracy on the high seas
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against Japanese vessels would likely have been punishable under the Japanese penal code. At any rate,
further cooperation with Indonesia and the Philippines on safe passage, such as a cooperation pact on piracy
or infrastructure to support shipping through international channels, will have to be pursued.

We believe there are two key aspects to the problem of piracy. The first involves piracy that occurs in bodies
of water under the jurisdiction of a single country. In this case the term “armed robbery” is normally used.
The second aspect is piracy on the high seas. In the former case, problems arise when the country in which
the crime occurs is unable to take action against the armed robbery, for whatever reason. We believe that the
most promising avenue for solutions in this case is to encourage greater international and regional
cooperation in enforcement.

Another point to be made clear is that pirates are quite knowledgeable about the new order of the seas-
perhaps they know it better than we do. They are well aware, for example, that when they cross from seas
under one country’s jurisdiction to those under another’s, they cut short their pursuers’ ability to continue the
chase. Though we are bound to the terms of UNCLOS, pirates are not, and indeed they use this asymmetry to
their advantage. This is an enormous problem, particularly in areas where territorial waters are adjacent. In
areas where the geography is complex, such as the Straits of Malacca, the place to which pirates will attempt
to flee is other country’s territorial waters. Instead, they will flee into another country’s waters, sally from
waters under one country’s jurisdiction into those of another’s, or conduct their illicit trade in the waters of
one country before escaping into another country’s seas. Patterns such as these are especially prevalent when
dealing with international crime syndicates.

Therefore a different form of regional cooperation is needed. In waters where piracy is rife, such as the
Straits of Malacca, such cooperation is already in practice. Unfortunately present levels of cooperation are
not yet adequate. This is because collaboration of this kind is a delicate matter of respecting each other’s
sovereignty, not simply a straightforward program of capacity building.

Aggressive anti-piracy measures in the seas of East Asia began in 2000. In that year a conference in
Tokyo of naval and police authorities from each country was convened to discuss measures to combat this
menace. Subsequently, expert meetings of specialists from each country’s police authorities were held on two
separate occasions. I understand that, in parallel to these developments, efforts are ongoing at the diplomatic
level to hammer out a regional accord on piracy. In light of these developments, it would certainly be unfair
to say that nothing is being done, but few tangible results have been achieved in terms of the problems under
individual nations’ jurisdictions and regional cooperation, and much more collaborative effort is needed.

Another point we would like to emphasize is that international collaboration is heavily dependent on
conditions within each participating country. Pressing doggedly ahead while ignoring those conditions is a
recipe for deadlock. For example, if Japan were to undertake collaboration with one of its neighbors in East
Asia, her police authorities would be able to cooperate with those of other nations. However, if those
authorities are military or naval in character, Japan would be constrained by restrictions on ODA and by
current interpretations of her constitution. Either the form of collaboration or the counterparts involved would
have to be changed, or great obstructions would result. In some countries the navy plays an exceedingly
powerful role, so collaboration is often carried out between navies. In deciding how to proceed, it would be
best to recognize a distinction between general problems and the problems presented by individual cases.

Various Initiatives and Appeals

4-9.

In juxtaposition to the various claims on maritime territories between China and Japan is a mechanism
between the two nations for reporting and obtaining agreement on academic and scientific surveys. Even if
China and Japan are not yet able to agree on the delimitation of the continental shelf and between their
respective EEZs, they have been able to agree to conduct scientific surveys. The two countries have agreed to
notify each other in advance of such survey activities. In these matters it is especially important to proceed
step by cautious step when problems arise. Many large and seemingly intractable problems, including
territorial disputes over islands, may be solved in the course of this gradualist process.
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One crucial element in obtaining lasting solutions to these disputes is to hold optimistic plans for the
future. Of course, the value of such plans depends heavily on their feasibility. A common heritage is helpful
in this effort, but whose job is it to manage this common heritage? Building nations that can manage such a
common heritage and creating institutions for this purpose is extremely difficult under the modern system of
nation-states.

Thanks to the practical efforts made by the international community to enforce the rights and
jurisdictions provided by UNCLOS, countries have aligned their efforts to protect aquacultural resources and
the marine environment, thereby generating new recognition of the jurisdiction of coastal states in these
areas. Countries have chosen to consider the interests of the international community at the same time as they
protect their own interests as sovereign nations. The hard-won successes already achieve testify to the
wisdom of adopting a patient, step-by-step approach in this delicate process.

MIMA is conducting a track-2 initiative to hammer out an agreement between Malaysia and Indonesia on the
Prevention of Incidents at Sea Agreement (INCSEA). Although this effort is still in the initial stages,
considerable momentum has built up, with key naval personnel enlisted on both sides. Progress is excellent,
and the two sides signed an agreement in Jakarta in 2002. The success of the INCSEA process attests to the
value of promoting mechanisms such as these.

In Japan, awareness of the ocean and its attendant issues is low. Even lawmakers and others who should be
knowledgeable evince little knowledge or concern. We believe that activities to raise awareness are sorely
needed in Japan.

We need to understand the oceans better and learn to appreciate their importance; this is a message that must
be broadcast far and wide. To achieve this objective, media participation is essential. We propose that
concrete measures be taken to enlist the cooperation of major media outlets. American news sources such as
CBS are much preoccupied with military matters nowadays, but few commentators-even those reporting on
naval maneuvers-have appreciable naval experience themselves. Even the populations of great seafaring
nations are remarkably poorly informed about the sea and maritime issues. Perhaps issues of maritime law
are too dry to satisfy the modern media’s thirst for sensation. Raising sufficient awareness will require no
small amount of effort.
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This international conference was planned as an ambitious experiment by the Institute for Ocean Policy of the
Ship & Ocean Foundation (SOF). As Hiroshi Terashima, Executive Director of the Institute for Ocean Policy,
indicated in his welcome remarks, the conclusion of the cold war, the entering into force of the United Nations
Convention on the Law of the Sea (UNCLOS) and the frequent incidences of transnational crimes have all brought
far-reaching changes in the policy environment affecting the world’s oceans. These newly arising conditions for the
oceans must be viewed from a variety of perspectives, taking a broader view of the concept of security than has
hitherto been the case. This international conference was convened with this broadening of viewpoints in mind.

As Masahiro Akiyama, Chairman of SOF, explained in his keynote speech, the ocean is the fount of life, but
there are (limits to how much of humanity’s activity it can absorb. Fears are growing that the destruction of
ecosystems and global climate change threaten humanity’s very existence. Yet reversing the march of development
is not an option. The world is beset with too many problems, such as North-South issues, whose only solution is the
promotion of development. Not only for the sake of people, but for the sake of the oceans as well, we must devote
ourselves to sustainable development of the Oceans. From this aspect, we can understand the security-related
concept of “protection of the ocean” by means of preserving marine environments and supporting peace.

During the two-day conference following the keynote speech, an exceptionally wide range of constructive
views was exchanged. Discussions focused on ways of preserving the safety of the oceans amid today’s great
upheavals in international society.

Session 1 focused on new threats, such as maritime terrorism and unidentified ships, and what can be done
about them.

The former is a menace of central importance, demanding the protection of naval and commercial vessels and
tighter security in ports. It is now well recognized that various arms of government must coordinate their efforts to
combat these problems. The volume of maritime trade makes this an extraordinarily difficult task, as the amount of
container cargo entering ports is far too great to inspect it all. Broad agreement exists that an international
cooperative framework is needed, so that cargo can be inspected before it leaves port, or Indian or American naval
vessels can escort cargo ships through the Straits of Malacca.

“Suspicious vessels” are ships thought to harbor criminals plotting to abduct citizens, smuggle drugs or other
contraband or traffic illegal aliens. Conference attendees referred to these craft as posing a direct threat to national
security. Rather than attempting to apply the laws of the land to sea, some participants proposed the formation of a
new legal framework appropriate to the policing of the oceans. In Northeast Asia, where multiple coastal States’
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claims of territorial waters and exclusive economic zones (EEZs) overlap, their excessive claims of maritime
territory have been singled out as injurious to international cooperation on security. Actions such as interference
with the right of innocent passage in territorial waters and regulation of military exercises in EEZs compromise the
use of the oceans as a common heritage of mankind and have been cited as injurious to the economic development
of the international community.

When Japan took steps in December 2001 to deal with the activities of suspicious vessels in the East China
Sea, some voices of concern were raised that increasing resort to weapons might be expected in the future. Nations
acting in the interests of national security must show that such actions are firmly grounded in law and make every
effort to obtain the understanding of the international community. Clearly needed today is an effort to take a wide
variety of viewpoints and national interests into account to obtain consensus among affected nations.

In session 2, which covered marine environmental protection, quantitative data on specific conditions in areas
such as the Yangtze River basin and the East China Sea was presented. These regions are sorely affected by the
primary cause of marine pollution, which is pollution generated on land. From the discussion it was clearly
understood that marine pollution is generating changes in the marine ecosystem that are irreversible. Prodigious
efforts have failed to stem the tide of marine pollution, which continues to rise. Industrial restructuring and better
regulation of economic activity are desperately needed.

One proposal offered was to implement proactively the provisions of Article 43 of UNCLOS, which urges
cooperation between coastal States and user States that use straits for international navigation on pollution caused
by the operation, accidental destruction and waste-dumping by ships at sea.

Marine pollution is not a natural disaster but a man-made one, so reason tells us it should be controllable. One
participant suggested that collective security measures be taken to thwart the threat to peace that environmental
destruction represents. While some offered the opinion that weapons should only be used to the minimum extent
possible, others felt that rules were needed to deal with environmental degradation as a crime against humanity, as
in the case of the aerial bombardment of Kosovo.

On the subject of the “user pays” principle, the example was offered of Japan’s assistance in the Straits of
Malacca. Some participants voiced the opinion that Japan’s efforts through the Nippon Foundation could not
continue indefinitely and that an opportunity was urgently needed for the countries involved to sit down and talk. It
was confirmed that the protection of the marine environment was not only a regional issue but a global one, for
whose solution regional and international cooperation is essential.

Session 3, which took place on the second day of the conference, discussed the legal and policy frameworks
necessary to support maritime peace and protect the marine environment. This area is thickly beset with problems,
including disputes over the possession of the Senkaku Islands and Spratly Islands, possible conflicts over the
delimitation of the continental shelves of the East China Sea and Yellow Sea, and conflicting statements between
nations on military exercises in EEZs. Clearly, these issues pose obstacles to the formation of a legal and policy
framework for the protection of the ocean.

Participants proposed a new round of discussions on the enforcement of UNCLOS, to obtain agreement on
delimitation and the principle of the freedom of navigation. Although UNCLOS is centered on the rights and
responsibilities of flag nations, the Convention also provides rules for enforcement by coastal States, including port
state control. The interpretation of UNCLOS in the event of dispute is likely to emerge as an important issue in the
future. Nations may need to take steps to protect the valid rights of coastal States while restraining the problem of
“creeping jurisdiction.”

Southeast Asia is home to two archipelagic States, and hence two archipelagic waters: Indonesia and the
Philippines. The conditions are different in each case - Indonesian law recognizes a clear division among three types
of waters: internal waters, archipelagic waters and territorial waters, while in the Philippines, archipelagic waters are
treated as internal waters. However, both countries’ archipelagic waters are plagued with marine pollution and
criminal activities such as illegal operations and armed robbery. Saddled with economic and financial problems,
neither country is in a position to solve these difficulties on its own. The strategic importance of these nations’

130




Chairman’s Report

archipelagic waters is tremendous, and here too international cooperation is required.

In session 4, an understanding that there is a need for a comprehensive approach was raised, linking the issues
of peace and environmental degradation in today’s oceans. The world faces a bewildering range of quandaries in its
oceans, from disputes over possession of islands and the delimitation of EEZs and the continental shelves to pirates
and terrorists at sea who threaten the safety of sea lanes. Some parties took the view that peaceful coexistence in this
region requires the restraint of nationalism and a redirection toward the virtues of international collaboration. The
promotion of international cooperation requires adjustment between the freedom of navigation and the interests of
coastal States, it was suggested, and the meaning of “due regard” provided for in UNCLOS may need to be
revisited. Rather than making undue haste to reach agreement over the interpretation and enforcement of UNCLOS,
some participants advocated a gradualist approach, beginning with what is possible even at the cost of leaving some
aspects vague for the time being.

Unfortunately, it is strength, rather than law, that ultimately prevails in determining order in the world’s oceans.
Strength is required to enforce UNCLOS, but this in turn demands a common understanding. The difficulty here is
that, on the domestic front, awareness of the importance of maritime issues is not yet high, so the pace of enactment
of the necessary laws is slow. A two-pronged approach is needed, combining promotion of concerted international
collaboration with efforts to raise awareness of ocean issues in the domestic arena. Such an effort may lead to a
solution for hitherto intractable problems such as piracy.

Although already lengthy, this summary is only a sampling of the many discussions held during the fruitful two
days of the conference. Many valuable opinions were expressed that I was unable to include here due to time
constraints.

Magallona: Mr. Tadao Kuribayashi, thank you for that excellent summary. I believe the points you’ve made
represent not an end but a new beginning. Although we weren’t able to discuss all of the topics we would have liked
to, I nonetheless feel that this conference was highly valuable in many ways. An excellent initiative. Not only the
nature of the issues raised but the many approaches and perspectives offered made the conference a tremendously
valuable experience for us all.

I was especially thrilled with the way this conference was organized. The issues presented are of momentous
importance, and everyone in attendance took part in the discussions. Since the topics are also of paramount
importance to academics and policymakers, I’'m delighted that so many were able to offer their insight and
perspective. As Mr. Akiyama noted in his keynote address, this conference deepened all of our understanding of
marine security and environmental issues. The past two days have been a period of incredibly intense discussion.

Yet even so, I feel that we’ ve only scratched the surface of this enormous problem. The conference has
whetted my appetite for more knowledge and awakened me to a wide range of pressing concerns, touching on many
vital issues. For example, the sea is said to be the earth’s life-support system. Could that really be coming to an end?
What a horrible outcome that would be if true. What can we do to accelerate the momentum in other arenas toward
meaningful change? Will we have further opportunities in other forums to discuss these issues?

I would like to express strongly to the wonderful people who organized this event, particularly SOF, my hope
that we will have an opportunity for follow-up discussions in a suitable format. A subject like “protect the ocean”
cannot possibly be covered in a single sprint. I hope these deliberations will continue. Thank you very much.

CHAIRMAN: I feel the same as Mr. Magallona. But I believe Mr. Akiyama is better qualified to answer, so I
wonder if I can prevail upon you, Mr. Akiyama, to say a few words.

Akiyama: 1 can only say a brief word as our time is growing short, but I’d like to add my own thanks to Mr.

Magallona and Mr. Kuribayashi for their excellent statements. I agree with you both. Budget issues would have to
be solved, but if that is possible I would certainly like to hold one or two more conferences on ‘“Protect the Ocean.”
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If we do I hope you will all join us, so that we can revisit the past two days’ concerns in greater depths. It certainly
wouldn’t be a mere rehash of what we’ve discussed already. How do we integrate the environment, peace and
development? In the final analysis, can we distance ourselves enough from each country’s narrow interests to do the
right thing for international society? If we can offer even a partial answer to these questions, it would go a long way
to fulfilling my own dreams. I would be delighted to attend.

CHAIRMAN: We’re looking forward to it. In closing, very briefly, I'd simply like to thank you all. In the brief time
permitted, a great many learned individuals have presented many fruitful and valuable papers and offered precious
insights. As chairman I am filled with pleasure in having been able to direct traffic at this great confluence of ideas.
Our discussions together have forged new bonds of respect and friendship among us.

I am convinced that the results of these discussions will prove without fail to be an enormous asset in tackling
the issues that confront us on the world’s oceans. I would like to thank sincerely the participants, speakers and
audience for their cooperation. In closing, to those of you who came from overseas, I would like to express my
gratitude for coming so far and wish you a safe return to your respective countries.
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